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Court of Appeals of the District of Columbia. 


No. 3947. 

Walter Lester Hummer, Proprietor Hummer Motor Sales 

Company, 

vs. 

James W. Carmalt. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 66028. 

James W. Carmalt, Plaintiff, 
vs. 

Walter Lester Hummer, Proprietor Hummer Motor Sales Co., 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause to wit: 

1 Declaration. 

Filed November 8, 1921. 

In the Supreme Court of the District of Columbia. 

Law. No. 66028. 

James W. Carmalt, Plaintiff, 
vs. 

Walter Lester Hummer, Proprietor Hummer Motor Sales Co., 

Defendant. 

Count 1. Plaintiff sues the defendant for that whereas heretofore, 
to wit, on the 17th day of March, 1921, in consideration that the 

1—3947a 
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plaintiff, at the special instance and request of the defendant, would 
buy of the defendant one Lexington touring automobile, Model T, 
Color B special, equipped as listed in catalog, at and for the sum of 
Three Thousand Two Hundred and Fifty ($3,250) Dollars, the de¬ 
fendant undertook and agreed that said contract was to be con¬ 
summated subject to satisfactory demonstration, and the plaintiff 
says that, relying upon the promise and undertaking of the de¬ 
fendant to make a satisfactory demonstration of said automobile, he 
agreed to purchase same and paid therefor the sum of Three Thou¬ 
sand Two Hundred and Fifty ($3,250) Dollars, and the plaintiff 
savs that said automobile was thereafter delivered to him without a 
satisfactory demonstration and that said automobile was defective in 
material and workmanship and mechanically unsound and imper¬ 
fect, whereupon the plaintiff returned said automobile to the defend¬ 
ant upon numerous occasions and pointed out the said defects, 
2 unsoundness and imperfections, with request that the defend¬ 
ant remedy same, and give a satisfactory demonstration of 
said automobile in accordance with his undertaking, but the plaintiff 
says that the defendant has totally refused and failed to remedy 
said defects, unsoundness and imperfections, or to give a satisfactory 
demonstration of said automobile, whereupon the plaintiff has re¬ 
turned said automobile to the defendant with notice of his rescission 


of his agreement to purchase same, by reason of the breach of the 
contract entered into on the part of the defendant, whereupon and 
by reason whereof the plaintIfi has been damaged in the sum of 


Three Thousand. Two Hundred and Fifty ($3,250) Dollars, where¬ 


fore he brings this suit and claims 


said amount, besides costs of suit. 


♦ ♦♦♦♦♦♦ 


Count 3. Plaintiff sues the defendant for that whereas hereto¬ 
fore, to wit, on the 17th day of August, 1921, plaintiff delivered to 
the defendant one certain automobile, which had been theretofore 
delivered to the plaintiff upon certain conditions and warranties, 
which said conditions and warranties the defendant had failed to 
comply with, and attached to said automobile was certain accessories 
and personal property of the plaintiff, being, to wit, electric light 
bulbs and fuses, windshield scraper, new spare tire, lock and chain 
for spare tire, District of Columbia and Maryland license tags, towels, 
napkins, etc., and plaintiff has made demand upon the defendant 
for return of the property herein described, consisting of said 
accessories and articles of personal property, but the defendant has 
refused and declined to return to the plaintiff the said accessories 
and articles of personal property, which are of the value of Sixty- 
seven Dollars and Twenty-five Cents ($67.25), wherefore the plain¬ 
tiff brings this suit, and claims of the defendant the sum of Sixty- 
seven Dollars and Twenty-five Cents ($67.25), besides costs. 
3 Count 4- The plaintiff sues the defendant for goods bar¬ 

gained and sold by the plaintiff to the defendant; for goods 
sold and delivered by the plaintiff to the defendant; for money lent 
by the plaintiff to the defendant ; for money paid by the plaintiff 
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for the defendant at his request; for money received by the defendant 
for the use of the plaintiff; and for money found to be due from the 
defendant to the plaintiff on accounts stated between them, wherefore 
plaintiff brings this suit, and claims of the defendant the sum of 
Three Thousand Three Hundred and Twenty-seven Dollars and 
Twenty-five Cents ($3,327.25), besides costs. 

LEON PRETZFELDER. 

JOHN A. GARRETT, 

Attorneys for Plaintiff. 

Plea to 3rd A' 4th ('omits of Declaration. 

Filed November 15, 1921. 

0 

♦ a|c $ $ $ * s|c 

The defendant, Walter Lester Hummer, for a plea to the third 
and fourth counts of the declaration herein says that he did not 
promise in manner and form as in said third and fourth counts 
alleged. 

BELL, MARSHALL & RICE, 

Attornei/s for Defendant. 

Count 2 as Amended. 

Filed December 5, 1921. 

* * * * * * * 

By leave of the Court first had and obtained plaintiff herewith 
files the second count as amended of the declaration. 

4 Count 2. The plaintiff sues the defendant for that whereas 

heretofore, to wit. on the 17th day of March, 1921, in con¬ 
sideration that tho plaintiff, at the special instance and request of 
the defendant, would buy of the defendant one Lexington touring 
automobile, Model T, Color B special, equipped as listed in catalog, 
at and for the sum of Three Thousand Two Hundred and Fifty 
($3,250) Dollars, the defendant warranted the said automobile to 
be free from defects in material and workmanship under normal use 
and service, and agreed to make good any defective paid or parts 
thereof which would within ninetv (90) davs after deliverv of such 

« t *• 

vehicle to the plaintiff, he returned to the defendant, and the plain¬ 
tiff says, that confiding in the promises and undertaking of the 
defendant, he signed an order for the purchase of said automobile, 
and paid therefor the purchase price of Three Thousand Two Hun¬ 
dred and Fifty ($3,250) Dollars, and the said automobile was deliv¬ 
ered to him on the 20th dav of March, 1921. nevertheless the defend- 
ant contriving and intending to injure the plaintiff, did not re¬ 
gard his promise and undertakings as aforesaid in that the said 
automobile was not free from defects in material and workmanship, 
but was mechanically unsound and imperfect, and was defective in 
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material and workmanship and mechanically unsound and im¬ 
perfect, and was of no value to the plaintiff, and the said automobile 
was returned to the defendant within ninety days after its delivery 
for the purpose of having made good the part or parts which were 
defective, but the said defendant failed and refused to fulfill his 
said warranty, in that he did not make good such defective part or 
parts, but failed and refused to do so, wherefore plaintiff 

5 says he has been damaged in the sum of Three Thousand 
Two Hundred and Fifty ($3,250) Dollars, wherefore he brings 

this suit and claims said amount, besides costs of suit. 

LEON PRETZFELDER, 

By ALFRED G. HAGERTY, 

Attorney for Plaintiff. 

% 

Plea to First Count of Declaration. 

• • 

Filed December 5, 19*21. 

******* 

The defendant, Walter Lester Hummer, fora plea to the tirst count 
of the declaration herein filed, says that he did not promise in man¬ 
ner and form as in said first count alleged. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 

Plea to Amended Second Count. 

Filed December 8, 1921. 

******* 

The defendant, Walter Lester Hummer, for a plea to the amended 
2nd count of the declaration herein, says that he did not promise 
in manner and form as in said amended 2nd count alleged. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 

6 Joinder of Issue. 

Filed December 15, 1921. 

******* 

The plaintiff joins issue with the several pleas of the defendant 
herein filed to each and every count of the declaration. 

LEON PRETZFELDER, 

JOHN A. GARRETT, 

Attorneys for Plaintiff. 
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Memoranda. 

June 21. 19*22.—Verdict for plaintiff against defendant for 
$1800.00. 

June 24, 1922.—Motion for New Trial—filed. 

Supreme Court of the District of Columbia. 

Thursday, July 6th, 1922. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice presiding. 


Come now the parlies hereto by their respective attorneys of rec¬ 
ord and thereupon, the motion for a new trial filed herein being 
heard and submitted to the court, is upon consideration thereof, 
hereby oveiruled and judgment on verdict ordered. 

Wherefore, il is considered that plaintiff recover herein of de¬ 
fendant the sum of Eighteen Hundred Dollars ($1800.00) 
7 with interest thereon from this date, together with costs of 
suit to be taxed by the clerk and have execution thereof. * 
From the foregoing judgment, the defendant by his attorney, in 
open court, notes an appeal to the Fourt of Appeals; whereupon, the 
maximum of an undertaking to operate as a supersedeas, is hereby 
fixed in the sum of $2500.00, or for costs only in the sum of One 
Hundred Dollars, with leave to deposit the sum of Fifty Dollars, 
with the clerk, in lieu thereof. 

Memoranda. 


July 17, 1922.—Time to submit Bill of Exceptions extended to 
and including September 9. 1922. 

July 19. 1922.—Supersedeas Undertaking—$2500—filed. 
September 8, 1922.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Monday, December 4th, 1922. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice presiding. 

4c sfc * ^ 4c 4< * 

The Court having this day signed the Bill of Exceptions taken 
at the trial of this cause, and heretofore submitted, as of the 
time of the noting thereof, now hereby orders the same of rec¬ 
ord, nunc pro tunc. 
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Assignment of Errors. 

Filed December b, 1922. 

******* 

The defendant assigns as reversible error the following rulings of 
the Trial Justice: 

1. Admitting in evidence, over objection of defendant s counsel, 
the “Standard Warranty” printed upon the reverse side of the con¬ 
tract dated March 17, 1921. 

2. Admitting in evidence, over objection of defendant's counsel, 
the testimony of plaintiff concerning the burning out of a bearing in 
plaintiff’s carat Frederick. Md., in June, 1921. 

3. Admitting in evidence, over objection of defendant’s counsel, 
testimony concerning defects in plaintiff's automobile which mani¬ 
fested themselves, or existed, after the expiration of the ninety day 
guarantee period. 

4. Admitting in evidence, over objection of defendant’s counsel, 
testimony concerning the breaking of the bearings of the front 
wheel of said automobile at Schuylkill Haven. 

5. Admitting in evidence, over objection of defendant’s counsel, 
copy of telegram from plaintiff to Lexington Motor Companv, dated 
May 31, 1921. 

6. Sustaining objection to question by counsel for defendant, on 
cross-examination of plaintiff, as to plaintiff's knowledge of the 
“manufacturer’s warrantv” of automobiles, derived from his former 
purchase of an automobile. 

7. Sustaining objection to question by counsel for defend- 
9 ant, on cross-examination of plaintiff, as to plaintiff's knowl¬ 
edge that printed matter on reverse of contract of purchase 
was manufacturer's warranty. 

8. Admitting in evidence, over objection of defendant’s counsel, 
testimony as to alleged failure of plaintiff's automobile to climb 
13th street hill on high gear. 

9. Admitting in evidence, over objection of defendant s counsel, 
testimony of the witness Vermillion as to burned bearings which 
were repaired. 

10. Refusing to grant the motion of defendant’s counsel at the 
close of plaintiff's case in chief, to strike out all testimony concern¬ 
ing the printed, or manufacturer’s warranty, and all testimony con¬ 
cerning defects in plaintiff's automobile which became manifest be¬ 
yond the ninety dav warrantv period, and all testimony concern- 
ing defects in said automobile which were repaired or made good 
bv or through defendant. 

11. Refusing to direct a verdict for defendant, upon the several 
counts in the declaration, as moved by defendant's counsel upon all 
of the testimony, at the close thereof. 

12. Granting each and all of the several instructions prayed on 
behalf of plaintiff. 
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13. Refusing certain instructions prayed on behalf of defendant, 
and numbered, respectively, 1, all of 2 except paragraph a thereof, 
3, 4, 6, 9. 

14. Charging the jury that defendant was bound by terms of 
express warranty as printed on reverse of contract and that plaintiff 
might recover under common counts. 

BELL, MARSHALL & RICE, 

Attys. for Defendant. 

10 Designation of Record. 

Filed December 6, 1922. 

******* 

To the Clerk: 

Please prepare transcript of record on appeal to the Court of Ap¬ 
peals in the above entitled case, to include the following: 

1. Declaration filed November 8, 1921, omitting second count 
thereof; amended second count filed December 5, 1921; pleas to first 
count, filed December 5,1921; to amended second count, filed Decem¬ 
ber 8, 1921; to third and fourth counts, filed November 15, 1921; 
joinder of issue. 

2. Memo, of verdict; motion for new trial filed and overruled, judg¬ 
ment, and notation of appeal. 

3. Memo, of filing and approval of supersedeas appeal bond. 

4. Memo, of extensions of time for submission of bill of exceptions, 
and submission thereof within time. 

5. Assignment of Error-. 

6. This designation. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
10, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 66028 at Law, wherein James 
W. Carmalt is Plaintiff and Walter Lester Hummer, proprietor, Hum¬ 
mer Motor Sales Co. is Defendant, as the same remains upon the files 
and of record in said Court. . 

In testimony whereof. I hereunto subscribe my name and affix the 
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seal of said Court, at the City of Washington, in said District, this 
19th day of January, 1923. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk 

By W. E. WILLIAMS, 

Assistant Clerk. 

12 In the Supreme Court of the District of Columbia. 

No. 66028. 

James W. Carmalt, Plaintiff, 
vs. 

Walter Lester Hummer, Proprietor Hummer Motor Sales Com¬ 
pany, Defendant. 

To Messrs. C. D. Garrett and 
E. B. Pretzfelder, 

Attorneys for Plaintiff: 

Please take notice that within Bill of Exceptions will be called 
to the attention of and submitted to the Court on September 9, 
1922, at 10 o'clock A. M., or as soon thereafter as counsel can be 
heard, for the purpose of having the same signed and sealed by the 
Court. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 

Service of the foregoing notice, and copy of said Bill of Excep¬ 
tions acknowledged this first day of September, 1922. 

LEON PRETZFELDER, 

Attorney for Plaintiff. 

13 In the Supreme Court of the District of Columbia. 

No. 66028. 

James W. Carmalt, Plaintiff, 
vs. 

Walter Lester Hummer, Proprietor Hummer Motor Sales Com¬ 
pany, Defendant. 

• 

Be it remembered, that at the trial of this case before Mr. Justice 
Hoehling and a jury duly empaneled and sworn to try the issues 
herein, which trial began on June 19, 1922, and thereafter was 
further proceeded with, James W. Carmalt, plaintiff herein, being 
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first duly sworn, testified on his own behalf, on direct examination, 
in substance, as follows: 

That on March 17, 1921, he visited the automobile show and 
saw an automobile on the floor, and looked it over, and then pur¬ 
chased it from Mr. Stewart, who was the agent with whom plain¬ 
tiff had the immediate transaction, and on this same day, plaintiff 
signed the contract for the purchase of said car. Stewart was an 
agent for defendant. Whereupon the plaintiff was handed a paper, 
which he identified as the contract signed by him and above re¬ 
ferred to; whereupon counsel for plaintiff stated that he offered 
said contract in evidence and read the same to the jury as follows: 

“March 17, 1921. 

“Hummer Motor Sales Co., 

Washington, D. C., and Baltimore, Md. 

“Gentlemen : 

You are hereby authorized to enter my order for Lex. t-uring Au¬ 
tomobile Model T Color B Special equipped as listed in catalog, 
to be delivered in Washington on or about Saturday. Price 
14 delivered $3,250.00 5 cord tires as is at present. Subject to 
satisfactory demonstration. 

“Del. 3/19/21. 

“Payment $1,150.00. Balance over return from used car to run. 

“Net allowance for 1,110.00 used car equipped as follows: 

-, in lieu of deposit, to be delivered. 


“Total . $3,250.00 

“Deposit . 1,150.00 

“Balance due. $2,100.00 


when new car is ready for delivery. 

“All cars purchased on deferred payments must be covered by an 
insurance policy satisfactory to the Hummer Motor Sales Company. 
No exceptions. 

“Accepted-, 192-. 

“(Signed) JAS. W. CARMALT, 

Purchaser, 717 Munsey Bldg. 
“J. C. STEWARD, 

Salesman, 

“Hummer Motor Sales Co. 

“This agreement constitutes the entire contract between both par¬ 
ties, and there are no understandings, verbal promises, or represen¬ 
tations of any kind not printed or written on this sheet. 

“The purchaser acknowledges the receipt of a copy of the above 
agreement and has no understandings, verbal or otherwise, differ¬ 
ing from it. 

2—3947a 
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‘Trices not guaranteed for more than 30 days. 

“This contract is of no elfect until accepted by Manager.” 

All of the foregoing contract appeared upon the same side of the 
paper aforesaid, and after reading same, counsel for plaintiff com¬ 
menced to read certain printed matter appearing upon the opposite 
side of said paper, to which counsel for defendant objected, upon 
the ground that said printed matter, headed “Standard War¬ 
ranty/’ constituted a variance from the warranty declared upon 
in the declaration in the second amended count thereof; that said 
warranty was not admissible in evidence under the first count, 
which does not declare upon said warranty, and varies materially 
from the warranty declared upon in the second count, which is the 
only count in the declaration based upon an alleged express war¬ 
ranty; and further, because the warranty upon the back of said 
paper appears to be that of the Lexington Motor Company, 
15 and not of the defendant, but the Court overruled said ob¬ 
jection and admitted in evidence said printed matter, which 
was read to the jury, to which ruling counsel for defendant then 
and there noted an exception, which was allowed by the Court and 
noted upon its minutes. 

Said printed warranty is as follows: 


‘'Standard II’a rranty . 


at 


‘Our warranty is that required of all automobile manufacturers 
by the National Automobile Chamber of Commerce, and is as fol¬ 
lows : 

“We warrant each new motor vehicle manufactured by us to be 
free from defects in material and workmanship under normal use 
and service, our obligation under this warranty being limited to mak¬ 
ing good at our factory any part or parts thereof which shall, within 
ninety (90) days after delivery of such vehicle to the original pur¬ 
chaser. be returned to us with transportation charges prepaid, and 
which our examination shall disclose to our satisfaction to have been 
thus effective; this warranty being expressly in lieu of all other 
warranties, expressed or implied, and of all other obligations or 
liabilities on our part, and we neither assume nor authorize any other 
person to assume for us any other liability in connection with the 
sale of our vehicles. 

“This warranty shall not apply to any vehicle which shall have 
been repaired or altered outside of our factory in any way so as, in 
our judgment, to affect its stability or reliability, nor which has been 
subject to misuse, negligence or accident, nor to any commercial 
vehicle made by us which shall have been operated at a speed ex¬ 
ceeding the factory rated speed, or loaded beyond the factory rated 
load capacity. 

“We made no warranty whatever in respect to tires, rims, ignition 
apparatus, horns or other signaling devices, starting devices, gen¬ 
erators, batteries, speedometers, or other trade accessories, inasumch 
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as they are usually warranted separately by their respective manu¬ 
facturers.” 

Whereupon plaintiff testified that he paid for said automobile in 
compliance with the terms of said contract, and that nothing re¬ 
mains due upon said car; that defendant had agreed to allow plain¬ 
tiff at least $1,100.00 credit upon the purchase price of said auto¬ 
mobile on account of plaintiff's used car, which he turned — on said 
deal, and that plaintiff actually received $1,200.00 by way of such 
credit. 

Asked when the demonstration was made, under the terms of the 
contract of purchase, plaintiff said that it was difficult for 

16 him to sav, there were two demonstrations, one in May, bv 
E. A. Hummer, Washington representative of defendant, and 

another towards the end of June, by Mr. Rudd, said to he a repre¬ 
sentative of the factory. 

The first trouble which plaintiff experienced with the car was 
that the side curtains were* not properly fitted. The rods on which 
the curtains were supported did not fit tlie curtains. Plaintiff im¬ 
mediately requested defendant to have the curtains fixed, and these 
requests were repeated daily for perhaps sixty days. Defendant’s 
representative said that the curtains did not fit, and they would have 
to get them replaced by curtains that would fit. but they never did. 
The top leaked in the first hard rain after purchase of car, and in 
the latter part of May defendant’s representative asked plaintiff to 
turn the car back to them to have a new top put on; plaintiff re¬ 
turned the car but does not know what they did, they told him that 
they put on a new top, but it was apparent that they did not, and it 
still leaked. The car was a touring ear with a canopy top. 

On June First, the car had been left at Frederick, and plaintiff 
telephoned defendant on June Second to know what would be done 
about the car and what was the matter with it. and was then in¬ 
formed that the bearings on the main shaft had burned out, or one 
bearing. 

Counsel for defendant objected to this testimony upon the ground 
that the burning out of a bearing at Frederick, Maryland, in June, 
was not relevant as to the condition of the car at the time of sale, or 
to show defective workmanship or material, but the Court overruled 
said objection, and stated that it might be renewed unless the testi¬ 
mony was properly connected. Witness further testified after the 
car had been returned to defendant’s shop from Frederick, the motor 
was taken down and one burnt bearing replaced and motor put up; 
then defendant’s foreman phoned that upon test they had discovered 
trouble and would have to take the motor down again to determine 
what was the matter at this time. 

17 When the car was brought from Frederick the crank case 
was bathed in oil and there was no defect of that nature. He 

took the car down again, and took out and showed the plaintiff the 
second bearing that had burned out and that had not been discovered 
when the engine was down the first time. Mr. Sisson, the shop fore¬ 
man, told plaintiff that the pumping system had not worked prop¬ 
erly, so that these particular bearings had not received their modicum 
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of oil, and subsequently defendant’s sales representative, Mr. Barton, 
stated that it had developed that there was a factory defect, in that 
the bearings had not been cleaned out properly, and inspection had 
failed to develop it before the car left the factory. 

In August, after the car had been returned to defendant, the repre¬ 
sentative of the Lexington Motor Company suggested to plaintiff 
that said representative take the car back and send a factory man to 
put it in sound condition and start all over again, to which plaintiff 
replied that he thought it was impossible to fix the car or make it 
mechanically sound. Plaintiff told this factory representative about 
all of the trouble with the car, and said factory representative said 
that he would correct all of the defects that there were, if the car 
were returned to him at the factory. 


On June thirteenth, plaintiff had the only conversation with the 
defendant in person, telling him about the top and side curtains, and 
the paint, which had checked and dulled throughout the front of 
the car, over the radiator and hood, which E. A. Hummer told plain¬ 
tiff was due to defective painting. Also told him about the defective 
bearings, the main shaft in the crank case, and the foot brake, 
18 which had never worked properly. 

At the time of the inspection with E. A. Hummer, plaintiff 
called his attention to a constant grind in the rear of the car, which 
he said was due to maladjustment of the differential gear, this de¬ 
fect had been apparent from the time of the purchase, and was 
called to the attention of defendant very frequently. 

Asked the number of times during the first ninety days he had 
the car in the shop for repairs, to parts other than accessories, plain¬ 
tiff answered that it was difficult to say; the mechanical defects 
spoken of were constantly called to defendant’s attention, and none 
of them fixed except the bearings, and therefore the car may be 
said to have been in the shop “as 1 view it,” for these mechanical 
defects on each of the days it was there, being practically seventy of 
the first ninety days. 

On June thirteenth, plaintiff gave the car back to defendant ; left 
the key with defendant, and left the car in front of his show room, 
between the sidewalk and the front of the show room, and told him 


that the car was not as represented, and it was now his car and plain¬ 
tiff didn’t want anything more to do with it, and defendant said 
nothing, but laughed at plaintiff. Asked whether he got the car 
back again after that time, plaintiff said “Yes,” and asked to state 
the circumstances, answered as follows: “After the car was left in 


front of the shop. I wired the factory that it was there and that they 
declined to take it in. It remained two or three days on the side¬ 


walk in front of the shop and finally they took it in. 1 left the 


matter in the hands of my attorney, at that time Mr. Hagertv, and 
he had some interviews with defendant, or his representative, as a 
result of which the factory sent a representative here. This 
10 was the Mr. Rudd of whom Mr. Marshall has spoken. The 
car remained in the shop perhaps ten days during which 
these negotiations were going on, and we were then told that the 
representative wanted to give a demonstration of the car. He wanted 
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to give a demonstration at which we should have present mechanics 
and Mr. Hagerty.” 

Whereupon the following occurred: 

A. “He was going to show that the car was in good running con¬ 
dition, and the final test of that was to be the fact that it would carry 
seven passengers up the 13th street hill above Florida Avenue start¬ 
ing at a low rate of speed and without shifting gears to the top. We 
made that test in the latter part of June, 1 should think about the 
2oth or 28th of June, and the car utterly failed to make that test. 
T1 le three attempts were made to do it, and the car finally succeeded 
with a flying start in getting about half way up the hill under the 
operation of one of the mechanics that we had with us. 

“We then drove the car down through lflth street and coming 
down the hill at Kith street the foot brake refused to work, and it 
was necessary to call on the emergency brake to stop the car. I 
pointed out at that time on the inspection that the side curtains on 
the top had not been replaced and were still in that condition as 
theretofore, and also—I think 1 was to leave out the lighting system. 
Also, 1 called attention at that time to the grind of the differential. 

“The cai* was then taken back to the shop and at a later date, some 
several days, representation was made that the factory inspector— 
not to me—shall T speak of it?** 

“Q. That was not made to you?” A. “It was not made to 
me.” 


20 

lore it 


Q. “No.” A. “But on about June 2Sth or 29th 1 took the 
car back as asked bv letter from mv attorney that 1 saw be- 

* «j 

was sent, in which it was represented-” 


Mr. Marshall: “One minute: I object to what was in the letter, 
unless counsel wants to use this letter." 

Mr. Garrett: “No, not at this time. We will introduce the letter 
later on." 


By Mr. Garrett: 

Q. “Now. vou took it back, did you?" A. “Yes. 

Q. “And how long did you use it before anything else developed?” 
A. “Well, I didn’t use it at all before all of these things developed 
that were there before.” 

Plaintiff then was asked to tell his experience with the ear from 
then on, to which objection was made on behalf of defendant, that 
the time in question was beyond the ninety day warranty period, and 
inadmissible under the terms of the warranty, but the Court over¬ 
ruled said objection, saying: “Under the evidence this would be 
admissible. Here are certain alleged defects. Whether they were 
there is for the jury to say. It seems to have been a subject matter 
of repeated negotiations back and forth. It was sometliing upon 
which they were both negotiating and which the defendant was 
apparently trying to correct, that might be admissible. Now, the 
question was that he sent it back to them and the third time—” To 
which ruling an exception was noted on behalf of defendant and 
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allowed by the Court. Whereupon the witness stated that all of the 
mechanical defects mentioned by him were still there; the top was 
still in the same condition and leaked badlv. the side curtains were 

t' • 

still torn and did not fit. or did the rods, the grind in the differential 
was still there, and the foot brake did not work satisfactorily. These 
troubles continued until plaintiff returned the car again in August. 

In July Plaintiff took a trip in the car. and in returning 
*21 went up to New York and through the Catskill Mountains, 
and hack through Pennsylvania, and at Schuylkill Haven, 
22 Pennsylvania, the car broke down, and plaintiff had the 
front wheel taken off. and discovered that the hearings on 
the front wheel had broken and ground the spindle nearly off. 

The foregoing testimony was objected to by counsel for defend¬ 
ant, on the ground that said alleged breaking occurred beyond the 
ninety dav warranty period, and also because the breaking of said 
wheel hearing, under the circumstances stated hv the plaintiff, was 
no evidence of a defect in workmanship or materials. But the 
Court overruled said objection, to which ruling exception was duly 
noted and allowed on behalf of defendant. 

Plaintiff further testified that he bought parts from defendant 
and paid for them, and had them sent to the shop in Pennsylvania 
where the car had been left, where they were installed, and plain¬ 
tiff then drove the car home. 

Thereupon counsel for plaintiff exhibited to the jury the broken 
bearing and spindle aforesaid, at which time counsel for defendant 
said to the Court: “Now. my understanding, if your Honor please, 
is that there will he some testimony to show that this was a struc¬ 


tural defect." 

The Court: “Yes. I think Mr. Harrell said that their experts will 
testify to that.” 

Plaintiff testified that he was present when the wheel was re¬ 
moved. at the time of the breaking of said bearing, and it was fully 
greased. That after the car was brought back from New York, it 
broke down again at Haithersburg. with plaintiff's wife, at which 
time plaintiff telephoned E. A. Hummer that he, plaintiff, was 
through with the car. and if Hummer wanted it. he could go and 
get it. and plaintiff has not seen the car since. 

Thereupon counsel for plaintiff read in evidence a letter to plain¬ 
tiff from the Lexington Motor Company, as follows: 

2d “We have your communication of Mav 10th and we must 

say that we regret very much to learn of your experience in 
regard to the treatment accorded you by our distributors at Wash¬ 
ington. We are taking this matter up with Air. W. T.. Hummer, 
head of the Hummer Motor Sales Company, whose office is at Balti¬ 
more and we trust to he able to bring such pressure to hear as to be 
able to materially remedy conditions at the Washington Service 
Station. 

“The troubles of which you have complained have been very 
small and there is no reason in the world whv vou should not have 


been taken care of courteously and efficiently, such service we be¬ 
lieve being to the mutual interest of ourselves and our distributor. 
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“We want to assure you Mr. Carmalt that we cannot tolerate or 
countenance such service as you have described. We are trying to 
produce a 100% car, but as you know there are times when little 
things will go wrong, but it is our idea to remedy these little things 
and make the owner satisfied and a booster, not only for the car 
but for the distributor through whom he purchased it. 

“We understand from the last paragraph of your letter that it 
was your intention to get in touch with our representative who was 
anticipated in Washington and we certainly trust that you were 
able to get to him with your troubles and get them all straightened 
out. 

“Assuring you of our interest in T.exington owners and with best 
wishes, we remain, 

“Yours very trulv, 

LEXINGTON MOTOR COMPANY. 

C. H. BEAUMONT, 

Service Manager.” 

*24 On cross examination, plaintiff testified, in substance, that 

he never returned to the factory any parts of said car claimed 
by him to have been defective; that the car was delivered to him in 
front of Hummer’s store, and his wife drove it away. That he ac¬ 
cepted such delivery subject to the demonstration. Asked when 
he was to have the demonstration, he replied that he had been try¬ 
ing ever since to have it and that he asked for a demonstration 
nearly everv daw that is to saw everv time either plaintiff or his 
wife asked them to come out and discover what these defects were. 

Q. “By driving a car around you could tell whether it was in 
good condition by the way it operated, could you not? A. The 
way it operated?” 

Q. “Yes. A. Yes.” 


He never had a demonstration until the one with E. A. Hummer 
about the middle of May, when they drove to the Acme Top Com¬ 
pany about getting a new top; that the Acme Top Company did 
not fix the curtains or the top, and Hummer said, “side curtains 
were not accessories, it was his obligation”. Asked if he should 
have turned the car hack for the side curtains alone, nlaintiff stated 
that he did not know what he would have done. That when he 
took the car back to the Hummers in June, he had driven it 2,400 
miles, did not remember what the mileage was when he turned it 


back in August, but it was over 4,000, would not swear that it was 
not 0,900, but was quite sure it was not, it might have been 0,900 
miles—he did not know. 


Thereupon plaintiff identified as written by him a letter to the 
Lexington Motor Car Company, at Connersville, Ind., dated May 10, 
1921, marked for identification “Carmalt cross examination, No. 
1”. Said last mentioned paper, which was subsequently read in 
evidence on behalf of defendant, is as follows: 


16 


W. L. HUMMER, ETC., VS. JAMES W. CARMALT. 


“Lexington Motor Car Co., 
Connersville, Ind.: 


“May 10, 1921 


•Jo 


Gentlemen : 


“On March 17th of this year I bought the ‘Minute Man Six’ car 
which your Company had on exhibition at the automobile show here. 
The car is a very handsome one and the motor in it is wonderful. 
I have run it now approximately 2,400 miles without the slightest 
difficulty except such as are incident to such a mileage. 

“On the other hand the experience of myself and my wife with 
the service station here is beyond description. You probably are 
aware of the fact that the Hummer Motor Sales Company operates 
here and in Baltimore. Apparently the Company is made up of 
three brothers, of whom the one in Baltimore is financially respon¬ 
sible. He refuses to see us and I am therefore unable to state any¬ 
thing about his qualifications. The brother in charge of the Wash¬ 
ington office is perhaps the most discourteous business man with 
whom I have had dealings in recent years. He apparently does not 
purport to know anything about the car. The brother in charge 
of the service station is both wholly incompetent and quite irrespon¬ 
sible. He seems neither to know how to do his work nor does he give 
serious attention to the work that is before him. 

“The statements that 1 have made seem somewhat broad. I leave 
the facts for your consideration. They are: 

“The horn on the car refused to work. The car was left at the 
shop seven times for this cause, without results. Finally another 
horn equally bad was substituted. In desperation my wife insisted 
that someone from the shop accompany her to an accessory shop 
where a reliable horn could be purchased. She was herself afraid 
to drive the car through traffic because the second horn did not work. 
The Hummer brother in charge of the shop, as a preliminary to 
getting the third horn from tin* accessory shop, stated that the horn 
on the car was “no good." My wife was required to give a check 
for the new horn, amounting to $1.4.00. 

“Almost immediately after receiving the car it developed squeaks 
and rattles in the springs and body which we were advised would 
work out when the fresh paint had had an opportunity to work. 
Nothing has been done at the service station to correct these errors, 
although the car has been left for this purpose repeatedly. It would 
seem that after *2.400 miles the rattle and squeaks due to new con¬ 
struction should have worked out of the car. 

“The steering-wheel became so loose that it rattled constantly and 
required a turn of a full half of the radius of the wheel before it 
turned the wheels at all. This defect was reported some four times 
at the shop with the final announcement to me by tlie Mr. Hummer 
in general charge that the wheel did not need any adjustment. I 
thereupon took the car to another service station and my belief was 
confirmed that the steering-wheel was in such condition as to be a 
menace to life and property. 
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“Before writing this letter I called at the service station, giving 
them final notice of the difficulties with the car, and furnishing them 
a list of some eight matters that needed immediate attention. I left 
the car with them on the following day telling them to take all the 
time that was necessary to fix all of these matters. Later in the day 
my wife called to know if the car would be ready that day and she 
was advised that it would he ready in fifteen minutes. She 
26 went to the service station and found that absolutely nothing 
had been done and insisted that at least proper rods for the 
side curtains should be placed on the car before she left. She waited 
one hour and a quarter and this was done. It may be said in pass¬ 
ing that the rods furnished then did not properly fit the car. 

“Among other things on the list left was a request to clean the 
carbon from the engine, being the fourth time that that request had 
been made. It would seem that a job of this sort, which meant real 
money to the service station, might have been attended to, but it 
was left undone with the other matters and I took the car to the 
Buick station and had the carbon removed. Of course we do not like 
to take the car to another service station, particularly for engine 
trouble, because other shops do not understand the working of the 
Ansted engine. 

“Your Mr. Stannard was here at the time that the car was pur¬ 
chased and saw a good deal of myself and my wife. I think he will 
confirm the statement that we are neither of us unreasonable people. 
We do, however, insist on getting adequate service for the money 
that we pay. The difficulties of which we have complained are 
minor matters that any shop man ought to be able to adjust without 
difficulty and the fact that these matters have not been attended to is, 
I think, sufficiently illustrative of the utter incompetence of the 
service station. The whole affair has its amusing side. We have 
had other cars before and have learned to realize that one of the 
most important features in purchasing a new car is to secure a 
proper and adequate station. We therefore were particular in mak¬ 
ing inquiries on this subject. Among other things we were ad¬ 
vised by the salesman. Mr. Stuart, that the service station was per¬ 
haps the most complete in Washington. The customer was not re¬ 
quired to specify the things that were the matter with the car but 
was to bring the matter generally to the attention of the salesman 
who himself would take charge of the repair work and also inspect 
the work after the adjustments were made, thus insuring to the cus¬ 
tomer a perfect sendee. Since that date when we approached the 
show-room Mr. Stuart is generally seen going out the back door. 
We have, as you may surmise, been daily visitors at the store since 
March 17th. To be exact I think there are ten days in that period 
in which either one or the other of us has not had occasion to call, 
most of those days being when we were out of town. In all of our 
experience and inspection there we find courtesy and efficiency from 
only one man among the salesmen and one man in the shop. The 
salesman is Mr. Barton who has done his utmost to serve us, as has 
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also a mechanic named Sisson whenever he has been given the op¬ 
portunity to serve. 

“I submit all these matters for vour consideration simply because 
I feel that it is due you to know the treatment to which your very 
excellent car is being subjected here. T have no criticism whatever 
to make of the car except the horn, but any prospective customer 
who consults me about the service that may be expected to be received 
in Washington by the owner of a Lexington car will receive the full 
benefit of my experience. I may say that the car is of sufficient 
appearance to bring many inquirers to us. 

‘‘I have been advised today that a representative of the factory is 

in town and 1 am handing to him a list of the difficulties that we 

find in the car that he may inspect it and report to you as to 

27 the accuracy of the statements 1 have made in this letter. 

* 

Yours very respectfullv. 

(Sgd.) JAS. W. CARMALT.” 


Plaintiff testified that his statement in said letter that the motor 
in said car was “wonderful'’ was not true, but he thought it was true 
when he wrote the letter. That bis statement in said letter that he 
had run it approximately 2,400 miles without the slightest difficulty 
except such as were incident to such a mileage, was true. That his 
statement on the last page of said letter concerning “the treatment 
to which your very excellent car is being subjected here,” meant that 
the car was a very excellent one, and also meant his statement that 
“I have no criticism whatever to make of the car except the horn.” 
That in said letter he was complaining of the lack of service, which 
was the only complaint be bad made at that time. 

Whereupon he was asked and answered as follows: 

Q. “After you had run this 2.400 miles on the 10th day of May 
didn’t you consider that the car bad demonstrated whated it would 
do in a satisfactory way?” A. “No.” 

Q. “You did not?” A. “No.” 

Q. “So when you wrote the Lexington Company that you had 
run it now approximately 2,400 miles without the slightest difficulty 
except such as are incident to such a mileage, you didn’t remember 
at that time that you had bad the demonstration as to what the car 
would do?” A. “In the light of future difficulties, no.” 

Q. “I am talking about the time that you wrote this letter, did 
you consider that you had had the demonstration?” A. 
28 “Yes, in the ignorance in which I wrote the letter.” 

Q. “It was a satisfactory one, wasn’t it?” A. “Well, it 
speaks for itself in that respect.” 

Plaintiff then identified a letter written by him to the Lexington 
Motor Car Company, dated May 18. 1921, which was marked for 
identification “Defendant’s exhibit No. 2 for identification. Car- 
malt cross examination”; said last mentioned paper which was 
subsequently read in evidence on behalf of defendant, is as follows: 
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Lexington Motor Company, 
Connersville, Ind. 

Gentlemen : 


“May 18, 1921. 


“I have your very courteous letter of May 16th signed by C. H. 
Beaumont. 

“Subsequent to my letter to you we saw Mr. Cline, your factory 
representative, who took the same view of the matter that you ex¬ 
press. After some rather unpleasant experiences with the Messrs. 
Hummer we finally came to a solution of the problem which seems 
to be complete. Mr. Lester Hummer, who has charge of the Wash¬ 
ington office, met the situation in what 1 consider a very good way 
and by giving our car his personal attention succeeded in getting 
most of the minor troubles about which l wrote you cleared up. 
His ultimate treatment of the situation reflects credit upon your 
organization and I hasten to advise you of the solution. I have 
not recently had occasion to lose my temper as completely as I did 
in connection with this matter but I think the effect of it will be to 
improve your service here. 

Very truly yours, 

(Sgd.) ‘ 1 " JAS. W. CARMALT.” 


When above was read, plaintiff stated that on May 18, 1921, 
29 defendant had given his personal attention to plaintiff’s 
car. That defendant had succeeded in getting most of the 
minor troubles cleared up, as stated in said letter, and at the time of 
writing same, plaintiff thought that his problem was solved. That 
when he wrote the Lexington Company, he told them everything 
about which he had a grievance at that time. Did not remember 
when he first saw Mr. Rudd, but it was after the car was turned back 
in June. It was proposed that plaintiff have some mechanics who 
were to witness the demonstration of the car, and he got the mech¬ 
anics and two of them went out in the car. Mr. Fred Ilagerty 
was plaintiff's attorney in connection with the difficulty existing 
between plaintiff and the Hummer people about this car, and Mr. 
Hagertv was to advise plaintiff what to do about the matter, and did 
advise him, and as a result of this advice, plaintiff took the car 
back—accepted delivery of it. Plaintiff identified as the letter 
signed by Mr. Ilagerty and which plaintiff had testified on direct 
examination that he had seen before it was signed and delivered to 
defendant, a letter dated July 1. 1921, which was marked for iden¬ 
tification “Defendant’s exhibit No. 8. Carmalt cross examination”, 
and plaintiff stated that said letter was delivered to defendant or 
his representative with plaintiff’s authority and approval. Plain¬ 
tiff’s two mechanics were C. C. Vermillion and a man named 
Cooley. On June 28, these men were pressent when three attempts 
were made to drive the car up 18th Street hill with six passengers 
in it, once with a start of ten miles an hour, and once at fifteen miles 
an hour. The representative stated that the start was to be at five 
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miles an hour; at none of the three tests did the car go up 13th 
Street hill on high gear. On this same day the foot brake 
30 did not work, the differential gear was still grinding and the 
top and side curtains had not been fixed. 

Asked if he knew these things on July first, when he authorized 
Mr. Hagertv to deliver defendant’s exhibit Carmalt cross examina¬ 
tion No. 3 for identification, plaintiff answered “It says here that 
Mr. Rudd has gone over it since that, as I understand it *. Plain¬ 
tiff understood that Rudd was going to put tlie car in shape; knew 
that Rudd had been over the car before thev went out on June 28. 

Asked if he told Mr. Hagertv to find out about the curtains and 
about the other matters before delivering said exhibit Carmalt cross 
examination No. 3 for identification, plaintiff replied, “I didn't say 
anything to Mr. Hagertv, except if lie said to take the ear back in 
that letter, I would take it back.” 

Q. “And he said to do it, and you took it back?” A. “Yes. 1 
did.” 


Q. “And Mr. Hagertv, 1 believe you said, was your attorney at 
the time?” A. “Yes.” 

Plaintiff said that the statement contained in “Carmalt exhibit No. 
1, for identification” that “The difficulties of which we have com¬ 
plained are minor matters that any shopman ought to be able to 
adjust without difficulty, and the fact that these matters have not 
been attended to, is, I think, sufficiently illustrative of the utter 
impotence of the service station”, was correct and that he thought 
the difficulties of which he had complained were minor matters. 
Asked to point out any which were not minor matters, he stated 
that his subsequent experience load him to believe that what he de¬ 
scribed as “squeaks and rattles” in the body and springs was 
31 not an accurate description of what the difficulty was, and wa> 
not in the frame but was in the mechanism and were caused 
by something else, very largely in the differential. A few days 
after writing the letter, this matter was called to his attention, as 
being in the differential, bv E. A. Hummer. Plaintiff personally 
went to defendant’s place with the car about twenty-five times, most 
of which were subsequent to the 1 Oth day of May. and between then 
and the 13th of June, after which later date he was there once while 
the engine was down and the bearings burned out; and on June 13 
saw defendant himself. After June 28 had several telephone con¬ 
versations, but did not go to defendant’s. At the time the hearings 
were discovered to have been burned out. Sisson did not toll plaintiff 
that lack of oil, or a defective oil pump would cause a bearing to 
burn, but did say that this particular oil pump or the oil line was 
detective, the oil did not reach through the "Vstem to the hearings, 
although the case was full of oil. 


Whereupon the following occurred: 

Q. “Isn’t this a fact that you and Mr. Hummer had had a good 
deal of controversy over this car that was purchased by you. and 
that these mechanics were selected bv vou. these two men. with a 
view of having the car put in condition by Hummer, which would bo 
satisfactory to your mechanics selected by you, and so stated by them. 
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and that when that was done you would take the care and that 
would settle the whole business right there, and that would be the 
end of it?” A. “I should say that was probably true, Mr. Marshall. 
I think it ought to be explained in saying so, that the factory man 
had been here, Mr. Klein, at that time, and had told us the car 
should be put in perfect running order, and that after these bear¬ 
ings burned out, I had no confidence in the car, and had asked, I 
think Mr. Hagerty, arranged to have the man inspect the motor 
when it was down, have it taken down and inspected with a 
152 view to determining if they could from an inspection deter¬ 
mine what had caused this bearing burning out, and also 
with a view of having them subsequently, after the car was put to¬ 
gether, pass on its general condition as to whether or not it was a 
ear such as they had represented. The first factory man had said 
that, and then the inspection was had after the second factory man 
was here, Mr. Rudd, and after he was supposed to have put the car 
in running condition, these two attempts by the factory both times 
in which they had stated the car would be put in good running con¬ 
dition, and it was after the second effort on their part through Mr. 
Rudd that I employed the mechanics to determine whether or not 
they thought the car was in satisfactory condition. 

Q. “Before you accepted it?” A. “Before I accepted it.” 

Q. “And they did so determine?” A. “They did not; they deter¬ 
mined it was not in satisfactory condition.” 

Q. “They determined it was not?” A. “Yes, T turned the car 
back, too. you know-” 

Q. “Wait one moment. Rid you not accept that car shortly be¬ 
fore or about the twenty-eighth of June?” A. “No, at the time 


of their inspection, we went on this trip, I 
times.” 


have said just now three 


Q,. “I do not want it all over again, if you will just answer my 

questions, we won’t go rambling around in a ring.” A. “I did not 

accept it at that time, but returned it on the day of that inspection 

and said that it was not satisfactory.” 

•/ 

Q. “And then it was subsequently delivered to you and you did 
accept it?” A. “It was subsequently stated in a letter from 
”>•“’> Mr. Hagerty that a factory man had gone over it again 
after that second inspection.” 

<d. “Did the letter say he had gone over it after the second inspec¬ 
tion?” A. “The letter said he had gone over it. it certainly was after 
the second inspection.” 

Q. “lie had gone over it before, hadn’t he. and had men work on 
on it and put it in condition?” A. “He worked on it and I declared 
it was not in satisfactory condition, that it was not satisfactory to 
me. and T left it with them.” 

Q. “What day of the week was June twenty-eighth, do you recol¬ 
lect?” A. “T don’t recall that.” 


Q. “Who told you, if anyone, that between June 28 and the first 
day of July, the date of this letter of Air. Hagerty’s, that Mr. Rudd 
had again gone over the car?” A. “Mr. Hagerty.” 

Q. “And lie was your attorney at the time?” A. “Yes, sir.” 
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Q. “And so far as you know. Mr. Rudd had gone over it again, 
had he not?” A. “I know nothing to the contrary .” 

When plaintiff went to the Acme Top Company with E. A. Hum¬ 
mer. the Acme people told him to bring the car back to Hummer. 
They did not fix the curtains, and E. A. Hummer admitted that the 
curtains were not a part of the Acme people's obligation. Plaintiff 
received a certified check from defendant for the amount paid by 
him for new parts to repair the broken wheel hearing and spindle 
after he wired to the factory. 

V 

34 Concerning the giving up of the car in August, plaintiff 

telephoned E. A. Hummer at night, and told him that the 
car had broken down at Gaithersburg while Mrs. Carmalt was driv¬ 
ing and that it was a very serious breakdown; that plaintiff had 
been informed that the motor had been displaced. He told Hum¬ 
mer that he was through with the car and that if he. Hummer, 
wanted it. he could go and get it, that plaintiff' had no further in¬ 
terest in it. This was in August, and plaintiff eannot remember 
how far the car had Wen driven at that time. This was after the 
trip to New York and through the mountains. Plaintiff remembers 
only two occasions when the ear had been out of Washington, the 
rest of the time it having been driven around about town. On the 
trip to New York and the Catskill Mountains, it is 225 miles to New 
York and the Catskill Mountains are 190 miles from New York, 
and then back here again. In addition to the trouble with the front 
wheel spindle all of the trouble that had been continuous in the car 
continued throughout the trip. The car was in the shop during 
some part of the seventy days out of the first ninety after its pur¬ 
chase about certain defects specifically set out in a letter from plain¬ 
tiff to the Lexington Motor Company, dated June 16, and marked 
for identification “Carmalt Exhibit No. 4, cross examination.” Said 
last mentioned paper, which was subsequently read in evidence on 
behalf of defendant, is as follows: 


u 


Lexington Motor Company, 
Connersville, Tnd. 

Gentlemen : 


June 16, 1921, 


“Since my previous letters to you regarding my difficulties with 
the Hummer Motor Sales Company there have been various de¬ 
velopments which 1 wish to report as a matter of record. After 
the visit of your Mr. Cline the Hummer people again began tinker¬ 
ing with the difficulties reported, during and since which there 
have developed: 

1st. Ruined out bearing which left my wife stranded on a road 
fiftv odd miles from Washington with a carload of wounded soldiers 
whom she was taking for an outing from Walter Reed Hospital: 

2nd. The paint of the car was badly scratched in the shop and 
the whole paint job has l»een pronounced defective, due, as 
85 stated by Mr. Lester Hummer, to defective quality of paint; 

3rd. Some defect in the foot break , or else inability of 
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the Hummers to adjust same properly; in any case it has never 
worked satisfactorily; 

4th. The second bearing burned out. This time discovered while 
the car was at the shop for other reasons; 

5th. The front wheels were not properly aligned, but have since 
been adjusted; 

6th. The rear light circuit has been continually out of order, 
presumably from a short circuit, resulting in at least six fuses burn¬ 
ing out; 

7th. The top was made of defective material and leaked in the 
smallest storm; 

8th. The rear curtain also leaked, or has been stained by the 
water running down through the defective top; 

9th. The side curtains have never fitted and as a result of the at¬ 
tempts of the shop to pull them into shape the fabric is now pulled 
open and the curtains afford little protection from the weather. 

“There are other minor defects and perhaps some undiscovered 
major defects. The result of our trouble has been that since the 
car was delivered to us on March 19th we have had the use of it 
twenty days, during which it was not in the shop. 1 may say that 
part of the twenty days we were out of town and therefore unable 
to take it — the shop. 

“My patience has been many times ex-austed and finally on 
June 13th 1 delivered tlie car to the Hummers with the key, 
placing the car on the inside of the sidewalk in front of their 
place of business, as is customary and as customers are requested 
to do. Incidentally I had been requested by the shop foreman, 
when taking the car out on Saturday night to leave it again on 
Monday for certain adjustments which he admitted had not been 
made. 

“When I wrote you before 1 had not been given the opportunity 
of seeing the Hummer from Baltimore, whom you say is the re¬ 
sponsible head of the Hummer Motor Sales Company. Since then 
1 have talked with him twice, once over the telephone and once in 
his office in Washington on tlie 13th of June. The last conference 
was in the presence of my wife and resulted in his attempt to have 
her arrested. We accompanied him to the police station and the 
District Attorney's office but no charges were made in either place 
and the matter is now wholly in the hands of my counsel, Mr. A. 
G. Hagerty of this address. I hope that some adjustment of the 
matter will come about which will relieve me from ever having con¬ 
tact with the present Lexington representatives of Washington. 

Very truly yours, 

(Sgd.) ' ' JAS. W. CARMALT. 

“Since writing the above I have discovered that I have hereto¬ 
fore confused the names of the Hummers. Whenever in this letter 
or in previous correspondence I have mentioned Lester Hummer I 
thought I was referring to the man who now appears to be E. A. 
Hummer, in charge of the Washington office. At no time have 
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my relations with the Baltimore Hummer been anything but un¬ 
satisfactory. 

J. W. C.” 

Being examined upon said letter in detail, plaintiff stated that 
the first defect of burned out bearings mentioned therein 
80 referred to the bearing theretofore testified to by him, which 
was fixed; that the second item referred to the paint; the 
third item stated to be “some defect in the foot brake, or else in¬ 
ability of the Hummers to adjust things properly” was so stated 
because at the time, plaintiff did not know whether it was a defect 
or just lack of proper adjustment; the fourth item, relating to the 
burning of the second bearing, referred to the bearings also re¬ 
paired. the fifth and sixth items were excluded \)\ the Court 
87 on objection of defendant, and the remaining items, being 
the eighth and ninth, to the top and side curtains. 

On re-direct examination, plaintiff identified a certain check 
signed by defendant for $49.25 which had never been presented 
for payment, dated September 22, 1921, and enclosed in a letter, 
which was offered and received in evidence, as follows: 

“At the request of our factory, we are sending you attached our 
certified check for $49.25, which is to reimburse you for the $37.25 
paid for sheel parts at our Service Station after vour ninety day 
guarantee had run out, and $12.00 covers the new horn which Mrs. 
Carmalt purchased with her own money, and we agreed some time 
ago to reimburse her. 

“We take this opportunity of advising you that your Lexington 
car is in our Service Station, located at #3240 Prospect Avenue, 
N. W., and same is awaiting your call for delivery. 

“As per our telephone advice when we sent to Gaithersburg for 
your car at your request, we found that only minor adjustments 
were necessary and it did not have to be hauled in bv the wreck¬ 
ing crew as we anticipated from your outline of the trouble. How¬ 
ever, due to the fact that we sent a full wrecking crew, it will be 
necessary to charge you $15.00 for the trip. An itemized bill cover¬ 
ing the incidental repairs will be mailed you from our Service Sta¬ 
tion. The amount, I am sure will be very small, as the writer is 
familiar with the work that was done. 

“Due to the lack of storage space and high rentals, it is necessary 
that we charge customers at the rate of $15.00 per month when 
their car is left with us more than fifteen days after repairs are com¬ 
pleted. Hence, your storage will date from September first. 
38 “We will appreciate your early advice as to how long yon 

intend leaving the car in our garage, in order that we may 
arrange our plans accordingly for utilizing our limited space as 
mentioned above. 

Yerv trulv vours, 

' HUMMER MOTOR SALES COMPANY. 
(Sgd.) E. A DIE HUMMER, 

Manager Washington Branch ” 
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Plaintiff testified that he thought the machine broke down in 
Gaithersburg on August 19. Referring to testimony during cross- 
examination, wherein he testified that a factory representative had 
suggested that he return the car to the factory, he testified it was a 
third representative of the factory who saw plaintiff after the car 
was returned to defendant in August, and offered to send a man here 
to put the car in mechanically good condition under factory inspec¬ 
tion, and plaintiff told him the factory had already offered to do 
that twice, and had twice sent their men here without any result, 
and that plaintiff thought il was useless to make a further attempt, 
nothing was said to plaintiff about returning the car to the factory. 
This was after plaintiff had turned the car hack for the last time. 
The work was to be done by the Hummers here, under the super¬ 
vision of the factory manager. Plaintiff called to the attention of 
the Lexington Motor Car Company, the matter of defects in his car 
prior to the letter of June 18, about which he was cross examined, 
and did this by said letter and also by telegrams. 

Thereupon plaintiff identified a copy of a telegram from him to 
the Lexington Motor Company, dated May 81. 1921, and same was 
offered in evidence and objected to by counsel for defendant upon 
the ground that it contained self serving declarations, and was ad¬ 
dressed to a person not a party to tlie suit, but no objection was made 
to said telegram being a copy. The Court overruled said objection, 
stating to counsel as follows: “When the letter from the 

39 Lexington Motor Car Company was offered in evidence you 
objected to it. and you subsequently withdrew your objec¬ 
tion. I assume so you might cross-examine him on the letter to 
which that was a reply. That being so, 1 think it proper to show 
that he brought to the attention of the Lexington Motor Company 
the matter of this car or its defects”. 

To which ruling exception was duly noted and allowed on 

40 behalf of defendant, and said telegram was read to the jury as 
follows: 


“Washington, D. C., May 31, 1921. 

Lexington Motor Co., 

Connersville, Tnd.: 

Am advised by Hummer Motor Sales Company that they have 
taken up with you the matter of adjustment of its many defects on 
car purchased March seventeenth. Please advise when factory rep¬ 
resentative is expected here. Am following this with letter. 

JAS. W. CARMALT.” 


When plaintiff left said automobile with defendant, there were 
in and upon the same District of Columbia and Maryland license 
tags, a new tire on the back, electric light bulbs, fuses, windshield 
scraper, and lock and chain for spare tire, all of the value of $63.50. 

On re-cross examination, plaintiff testified in substance that he 
got five tires with the car, and wore them out, and the spare tire, 
valued by him at $50.00, was bought just before or just after the 

4—3947a 
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trip to New York; that he had worn out two sets of tires on the 
malleable iron front wheels and thinks this was done in driving 
that 6.900 miles, thinks that the usual tire warranty for normal 
use is about 5,000. Defendant wanted him to take his ear away 
including everything he had left with defendant, but refused to 
give him anything unless he took it all away and plaintiff wanted 
to take these things away and leave the car. That he had been 
misunderstood if supposed to have testified that he had refused to 
send the car to the factorv to lie overhauled, as what he said was 
that the factory would send a man here to have the work done by 
the Hummers under his direction. 


41 “1 told him that had been tried twice and had not gotten 
any results; at that time after the car had been turned back 

to them I declined to take it back; they could do as they pleased 
with it." 

42 On further cross-examination, plaintiff testified that at the 
time he signed the contract of March 17, 1921, for the pur¬ 
chase of the car, he read the printed matter on the baek thereof; 
that he certainlv looked at it sufficiently to know that it was there, 
but whether he read the contents fullv was not clear in his mind, 
but knows that he read it. At that time he knew that defendant 


was not a manufacturer of automobiles and had no factory; that 

%J 7 

plaintiff is a lawyer, hut was not then familiar with the manufac¬ 
turer's warranty of automobiles. Plaintiff had purchased a car be¬ 
fore this time. He was asked if in that purchase lie had obtained 
any knowledge concerning the manufacturer’s warranty, which 
question was objected to by plaintiff's counsel, which objection was 
sustained, to which ruling exception was duly noted and allowed on 
behalf of defendant. Plaintiff then was asked if he did not know 


that said printed matter constituted the manufacturer’s warranty, 
which question was objected to by plaintiff’s counsel and said objec¬ 
tion sustained, to which ruling an exception was duly noted and 
allowed on behalf of defendant. 


That he communicated to the Lexington Motor Company the 
trouble about the broken wheel after first calling it to defendant’s 
attention, and it was after his communication to the factory that he 
received the certified check heretofore mentioned. 


Thereupon Katherine I. Carmalt, wife of plaintiff, and a witness 
on his behalf, having been duly sworn, testified in substance: that 
she was familiar with the automobile purchased by her husband, 
and with its purchase; has driven an automobile since August, 1920, 
or a little before that, and drove this Lexington car most of 
43 the time, and much more than her husband did. 

This witness corroborated her husband as to said auto¬ 
mobile being in defendant’s shop almost every day after its purchase, 
as to the noise under the rear seat, said to be caused by a grind in 
the differential, the checking and cracking of the paint, the leaking 
top, and the non-fitting curtains; she further stated that the oil 
meter did not indicate or register as it should. That about fifteen 
days after the purchase of the car in the early part of April, the 
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foot brake refused to work at 15th and E Streets, and witness left 
it there and phoned to defendant, and shortly thereafter the same 
thing occurred at loth and I Streets, although defendant claimed to 
have adjusted said brake. On another occasion witness drove to 
Harper’s Ferry with some soldiers from Walter Reed Hospital and 
on the way back a noise developed and witness learned afterwards 
that it was a hearing that had burned out. An oil truck came along 
and towed them to Frederick, and witness telephoned defendant’s 
office. Witness and her passengers came home hv hired automobile 
and witness next saw plaintiff s car in defendant’s garage. When 
the bearing burned out, witness instantly used the pump to see if 
it pumped accurately on the oil meter and it moved all right. She 
had put oil in the car that morning. After this bearing was re¬ 
paired. the car was not used, to the knowledge of witness, until 
June 28, at the test on 18th Street hill. Witness drove the first part 
of this test, started up the hill about ton miles an hour, and the car 
did not get to the first corner above Florida Avenue. The factory 
man said that it was due to witness not using the gears properly and 
witness asked him to fix the gears just as he would want her to use it 
and she would run up the hill at whatever speed he said, and 
44 they started up again at fifteen miles and died about the 
same place. One of the mechanics ran it up, starting about 
twenty-five miles an hour, and did not make the hill on high; going 
back on 10th Street, the lYd brake would not work, and the car 
was taken hack to defendant’s shop. 

That portion of the foregoing testimony which related to the con¬ 
dition of the car after the expiration of the ninety day guarantee 
period was all admitted subject to objection of defendant’s counsel, 
that it related to alleged defects occurring after the expiration of the 
ninety day warranty and exception duly reserved to the ruling of 
the Court in admitting the same. 

Witness also corroborated her husband as to the breaking of the 
wheel hearing and spindle on the trip to the Catskill Mountains. 
After the car had been repaired and brought back to Washington, 
it was turned over to defendant to he looked over and put in good 
condition. Later witness started to Gaithersburg, with a car of 
soldiers and about a mile and one-half this side of Harper’s Ferry, 
a terrible noise developed every time she put her foot on the clutch, 
and when she took her foot off the clutch, she would have to hook 
the clutch up with the toe of her right shoe. The car was taken 
to a garage at Harper’s Ferry, where they did work on it, and on 
the way back a paid of the accelerator broke off, and something that 
looked like a motor to witness whirled around and hit the pipes on 
the car and dented them in. From Harper’s Ferry to Gaithersburg 
the brakes did not work. After the breaking of the accelerator the 
car would not run. All of the foregoing testimony was also ad¬ 
mitted over objection of defendant’s eounsel that the same related 
to matters subsequent to the expiration of the ninety days’ warranty, 
to which ruling an exception was duly reserved by and allowed to 
counsel for defendant. 
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45 After the Gaithersburg happening, neither witness nor 

plaintiff ever had the car, which was towed in from Gaithers¬ 
burg. 

On cross-examination, witness stated that she could not recall 
that she was unable to get the car into second gear at the time of the 
13th Street Hill test, but will not sav this did not occur. That be- 
fore the ninety day guaranty expired, defendant promised to repaint 
the car. That defendant's people told her the oil meter never worked 
properly. After the breakdown on the first trip to Harper’s Ferry, 
the car was brought back to defendant’s place, and there fixed so far 
as witness knows; defendant then gave a demonstration of the car 
and plaintiff took it, and he and witness then drove up through 
New York and Pennsvlvania and the Catskill Mountains. This was 
the demonstration where plaintiff had two mechanics present, 
selected either by him, or bv his. then counsel, Mr. Hagerty. Plain- 
tiff and witness refused to go on this demonstration unless they had 
(wo mechanics employed by them, on whose statements they could 
rely, before thev took the car. Asked if it was not a fact that there 

7 %J 

had been many disputes between plaintiff and defendant about the 
ear at that time, prior to this demonstration, and that it was agreed 
that plaintiff should select his mechanics, and that the question of 
the condition of the ear should he looked into bv them, and that if 
they so advised, and Mr. Hagerty so advised, plaintiff would take 
the car back and close up the matters in dispute, witness answered 
that all this was left to Mr. Carmalt and she had nothing to do 
with it. 


It was after the 13th Street hill test and after plaintiff had taken 
the car back, that they started on the trip to the Catskills, when they 
had trouble with the wheel on the way back. 

4B At the time of the breaking of the accelerator, which was 

in August, the ear had been driven 4,700 miles, to the best 
knowledge of witness. Asked if her memory was quite distinct about 


this, she said “1 don’t know—I know there was a ‘Four’ in it.” The 


car was not driven 0.900 miles when they abandoned it, but had 
been driven over 4.000 miles and they had it from March until the 
following August, but most of the time it was in defendant’s shop. 


Whereupon Clayton P. Walters, a witness called on behalf 


of plaintiff, having been first duly 

panied Mrs. Carmalt on the trip to 

corroborated her testimonv as to 

* 


sworn, testified that he aeeom- 
llarper's Ferry in August, and 
the breaking of the accelerator 


and the bending of the pipes of 


said ear upon the return trip, and 


that plaintiff's automobile was abandoned at Gaithersburg, 
the party returned to Washington in another car. 


and tl at 


The foregoing testimony was admitted over objection of counsel 
for defendant, as relating to matters beyond the ninety day war¬ 
ranty period and subject to the same exception hereinbefore noted 
as to similar testimony, and it was agreed between counsel, the Court 
assenting that all testimony which might he received of matters of 
this character bevoiul said ninetv dav period, should be regarded 
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as received over the same objection and subject to the same ex¬ 
ception, without the necessity for further repetition thereof. 


And thereupon Alfred G. IIagerty, called on behalf of plain¬ 
tiff, being duly sworn, testified in substance, that he is a lawyer, and 
had been retained by plaintiff to take up with defendant the matter 
of adjustment of the difficulties between the plaintiff and de- 
47 fondant concerning the automobile’involved herein, and to 
ascertain if said car could bo put in such mechanical condi¬ 
tion that a satisfactory demonstration thereof could be made to 
plaintiff. As the result of said employment, witness in May and 
June. 1021, visited defendant’s place of business and saw certain of 
his agents and employees and asked them what they could do toward 
putting the car in shape. They told him that they had already 
done everything asked of them and thought the car was in proper 
condition, with some minor exceptions, which they were willing to 
adjust. Witness was present at the demonstration, when Mr. and 
Mis. Carmall. Vermillion and Cooley, and the factory representa¬ 
tive were in the car. which was after his conversation with defend¬ 
ant's agents. The machine wis in the shop when he communicated 
with defendant, and so far as witness knows, was not used until said 
demonstration. Witness saw the car in the si op with the engine 
taken down and the hearings on the floor, and his recollection is 
that the demonstration took place after the engine had been set up 
again. Defendant’s representative stated to witness that the car 
was in the shop because the bearings were burned out. They told 
witness that one bearing had been replaced. There was a discussion 
as to the cause of the burning at which were present Mi*. Sisson, 
shop foreman of defendant, E. A. Hummer, Mr. Vermillion, and 
witness. E. A. Hummer gave the opinion that it was due to lack 
of oil; Vermillion said that might be the cause; it was a question in 
the minds of all of them whether it was due to a failure of the oil 
pump, or failure to put in a proper supply of oil, and no one knew 
what the cause was. A mechanic in the shop who removed the 
pistons said he found the bearings bathed in oil when they were 
taken out. Wilness told defendant that he had been in¬ 



formed by plaintiff that defendant had agreed to replace the 
top of the automobile, because it leaked; does not remember 


that defendant agreed that he had made such promise, but he did 
say that the top had not been replaced, but that he had put certain 
pieces of canvas cloth underneath the top to prevent it from leaking 
further; talked with defendant as to the breaking of the accelerator 


and defendant stated that he had never heard of similar damage 


having occurred and a mechanic who was present made the same 
statement. Defendant stated that at the time, in his judgment, the 
car was generally all right, and the mechanic made the same state¬ 
ment. Witness was present at the test on 13th Street hill. The start 
was made from in front of defendant’s place of business, and Mr. and 
Mrs. Carmalt, Mr. Cooley, Mr. Vermillion, the representative of the 
Lexington factory and witness were in the car. 

Counsel for defendant objected to any testimony as to the alleged 
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failure of said automobile to climb 13th Street bill on high gear, 
upon the ground that there was no warranty, guaranty or contract 
that said car would climb said hill, or any other hill on high gear 
or at any particular rate of speed, said objection being in addition 
to the objection already made as to matters occurring beyond said 
ninety day warranty period, but the Court overruled said objection, 
to which ruling exception was duly reserved and allowed on behalf 
of defendant, and the witness testified that the suggestion for this 
came from the representative of the Lexington factory and was ac¬ 
quiesced in by the Hummer brothers. Asked what lie meant by 
‘‘acquiesced in'", he said that E. A. Hummer was present when 
4‘.) the car started and introduced witness to the factory repre¬ 
sentative. Hummer did not go on the trip. The car was 
turned over to Mrs. Carmalt to drive and she undertook to make 
the hill on high, and the car would not make the hill, but stopped 
about one-third of the way up. The mechanic informed her she 
was not using her spark right, and she followed his directions as to 
setting the spark, and tried again, but the car stalled about the first 
corner. Then Vermillion, who was the mechanic, undertook to 
make the hill, but failed, although he proceeded a little further up 
the hill. Does not recall whether the factory man undertook to 
make the hill, but in any event, the car did not make the hill on 
high. Coming back down Kith Street, while Vermillion was driv¬ 
ing, the foot brake would not work and lie was obliged to use the 
emergency brake, and there* was a rumbling or grinding noise* which 
seemed to be* coming from the rear. Askeel what was done with the 
e*ar after the* trip, witness answered ‘*1 believe the* e*ar was finally 
taken possession of by Mr. ami Mrs. Carmalt.” Witness does not 
know just what happened after the* <:tr was turned in as to any 
changes or adjustments in the car: Witness understood the Hum¬ 
mers were to make whatever adjustments that were necessary and the 
car was to he turned over to plaintiff. 

On cross examination witness t<*stifie*el that lie* was employed 
by plaintiff in this matter to conduct plaintiff’s part of the* affair 
with the Hummer people as plaintiff’s attorney; that witness brought 
mechanics to defendant's plaev <»f business to loe>k at the* e*ar. The 
Hummers had told witness they could put the car in mechanical con- 
elition and demonstrate it satisfactorily te> the Carmalts, ami then 
witness got outside mechanics, el i si nt crest eel people, to see if’ in their 
judgment the car was mechanically fit or if there were any 
oO inherent defects in it. These mechanics expressed their opin¬ 
ions to witne*ss. They were* first called in when the engine 
r> 1 was down, and subsequently they were present when the 
tost was made, in the latter part of June. 

Whereupon the following occurred: 

Q. “This whole matter that you were then working on was an 
effort to adjust the differences between Mr. Carmalt and Mr. Hum¬ 


mer?” A. “As I had looked upon it and dealt with it, the Carmalts 
were ready and willing to take the car if it could be put in shape 
and it would stand up and run on the road, and Hummers had 
stated to me repeatedly that they could have that done, and they 
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brought their factor} 7 man down there to do it. Now the Carmalts 
were to take the car if it could be put in shape. The question was, 
is it in shape or is it not in shape, and we brought someone else 
in to say.” 

Q. ‘‘The Carmalts were to be guided by your advice?” A. “Not 
by my advice.” 

Q. “No?” A. “No, indeed, all 1 proposed to do was to state to 
them the results of my efforts to have the car put in shape for them. 
I am not a mechanic myself.” 

Q. “After you related to them the results of your efforts, they were 
to exercise their own judgment in the matter, were they?” A. “Yes, 
indeed.” 

Q. “But the matter which was under consideration and which 
you were endeavoring to put through, was to adjust the matter so 
there would be an end of it, wasn’t it?” A. “That is it exactly, 
sir.” 


Q. “Have it end?” A. “Yes, that is it exactly.” 

Q. “Now that is your signature, is it not?” (Handing 
52 paper to witness.) A. “That is my signature.” 

Counsel for defendant: “I will ask that this be marked “Hagerty 
Exhibit .‘1 for identification.” 

Said last mentioned paper, which was subsequently read in evi¬ 
dence on behalf of defendant, is as follows: 


Washington, D. C., July 1, 1921. 

“Hummer Motor Sales Co., 

1020 Connecticut Ave. N. W., 

Washington, D. C. 

Gentlemen : 

“It is understood that Lexington touring car, Model T. No. 30133, 
Motor No. 527, covered by conditional bill of sale dated March 23, 
1921, from the Hummer Motor Sales Company to James W. Car- 
malt. underwent mechanical adjustment and final inspection by Mr. 
Rudd, the factory representative of the Lexington Motor Company, 
and so far as my knowledge goes the motor now appears to be in 
good running order. The return of the car is therefore accepted. 
Very truly yours, 

(Sgd.) ‘ ‘ JAMES W. CARMALT, 

By ALFRED G. HAGERTY, 

Attorney in Fact.” 

This paper was delivered by witness to defendant on its date. 
The knowledge which witness had on that date concerning that 
car was such as he had obtained from his own examination, and 
from the reports made to him by mechanics, and this is what he 
meant by “knowledge” when lie stated in said paper “so far as my 
knowledge goes, the motor now appears to be in good running order. 
The return of the car is therefore accepted.” Witness, at the time 
of signing said paper, was attorney in fact for plaintiff, and signed 
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plaintiff’s name thereto as such attorney. The understanding was 
that the Hummers would put the ear in meehanieally fit condition 
and satisfactorily demonstrate it to the Carmalts after that was done. 
On June 2<S, there was a demonstration that was not satisfactory to 
the Carmalts. From June 2<S to July 1, the car was in 

53 defendant’s shop, and defendant had stated that everything 
had been done proper to do in respect to the car, and as witness 

stated in his letter, as far as his knowledge went, the engine appeared 
to he running all right. He accepted the car for a further demon¬ 
stration to the Carmalts. Witness only accepted the car on the 
same conditions it was originally sold and delivered to them. On 
the 13th Street hill test, there was nobody present representing the 
Hummer people. 

On re-direct examination, witness made tlie following statement 
concerning the 13th Street hill test: 

“That demonstration was not satisfactory to the Carmalts. 1 my- 
self did not think the car was running right, one of the mechanics 
expressed the opinion that he did not think it was in a proper shape, 
hence it was sent hack to the Lexington people. Now then I forget 
just how many attempts had been made to put the car in shape, 
but here was another attempt after the demonstration, the car was 
going hack. Later the Hummer people announced that the car 
was then in the best condition that they could put it in. 1 was 
called in, and asked to look at the car, I believe at the time I wrote 
them. At that time, so far as my knowledge went of these matters, 
and 1 am not an expert mechanic, 1 drive a car like most people do, 
the engine seemed to he in perfect working order. 1 saw nothing 
wrong with the car. I came back and reported the situation to 
Mr. Carmalt. and at that time the letter was written taking the 
car back.” 

At the time of the delivery to defendant of the letter from witness, 
witness heard the motor running and got in the car and rode in it 
for a block or two. 

54 On re-cross examination, witness stated that he asked no 
other demonstration, except the one which he had, that is, 

riding around in the car and hearing the motor run, just before 
giving said letter to defendant. 

Whereupon Clayton C. Vermillion, a witness on behalf of plain¬ 
tiff having been first duly sworn, testified, in substance, that he had 
been an automobile mechanic for about seven or eight years. That 
he made an inspection of plaintiff’s car at defendant’s place, at 
which time the connecting rod hearings were burned; part of the 
motor was up and part down. The pistons were out. The bearings 
were out. The crank case was down. There were two things that 
could cause the bearings to burn, either the car was run without oil, 
or there was a defect in the oil line, or the pump stopped working. 

Counsel for defendant objected to this line of testimony upon the 
ground that if there was a defect, said defect was remedied and new 
bearings put in, hut the Court overruled said objection, and allowed 
defendant an exception. 



W. L. HUMMER, ETC., VS. JAMES W. CARMALT. 


33 


In the oil system used on this car, the oil meter would not reg¬ 
ister if the oil was not circulating. Witness was on the party on 
the 13th Street hill test, he corroborated the testimony of Mrs. Car- 
malt as to her inability to get to the top of the hill, and stated 
that he tried to do so at twenty-five miles an hour and got about 
half way up and had to go into second gear. Witness drove the ear 
hack to defendant's place and stated that the foot brake refused to 
work on 16th Street. Plaintiff brought his car to the shop of wit¬ 
ness to have the valves ground and carbon cleaned out, just before 
plaintiff took the trip to the Catskill Mountains. Witness 
55 did not examine the car thoroughly at this time. Witness 
noticed a slight knock in the motor and told plaintiff about 
it. Told plaintiff to go ahead and run it to New York, but a slight 
knock was in there and plaintiff said that he knew the knock 
was there, but it did not interfere with the workings. Witness also 
put in a new clutch collar and washer, because the old one was 
worn out. Asked how many miles a car would go before it was 
necessary to do this, he answered that it was hard to say, that some 
of them went from ten to fifteen thousand miles, and some are 
liable to wear out in two or three thousand, the difference depend¬ 
ing on the running of the car. and the using of the clutch; lots of 
people drive with a foot on the clutch. Witness was shown the 
broken wheel hearing and spindle heretofore exhibited in evidence, 
and asked to state what he could tell from examining same, and an¬ 
swered that they were worn out. That the breaking thereof was 
caused either by a defect in the bearing or lack of grease in the 
front wheel. lie was shown the broken accelerator part, and being 
asked if it showed any indication of being imperfect, replied that 
there was a slight hole in the center, but he did not think that 
would cause it to break, and could see nothing on it that would in¬ 
dicate any reason for its breaking. On cross examination, witness 
stated that he went to defendant's to look at the car at the request 
of Mr. Hagerty, to whom witness reported what he thought about 
it. The burned out hearings, seen by witness, is not a difficult 
matter to fix; it happens on automobiles every hour in the day. 
Mr. Hagerty asked witness to go on the 13th Street hill ride. Hag¬ 
erty told witness that after the car was put together, they were going 
to make a test of it, after Mr. Hummer got through with it. 
5G After a motor is taken down, and new hearings put in, and 
the motor put up. it should be run a little while to get 
shaken down, before it does its best. The correction of a faulty 
service brake is not a difficult matter, but only a case of adjust¬ 
ment. It is not difficult to put on a new clutch collar, but it takes 
time. 

And thereupon the plaintiff rested. 

******* 

And thereupon counsel for defendant moved the Court to strike 
out all testimony concerning the alleged printed matter or printed 

5—3947a 
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warranty, including said warranty, upon the ground that the 
same was not the warranty declared upon in the declaration, 
and also because said warranty, was that of the manufacturer, and 
not of defendant, and also to strike out all testimony concerning 
any alleged defects in said automobile which became manifest be¬ 
yond the period of ninety days specified in the warranty aforesaid, 
and also all testimony of any alleged defects which were repaired 
or made good by or through defendant, or at his expense, or with¬ 
out cost to plaintiff. But the Court overruled each of said motions, 
to each of which rulings exceptions were severally noted by and 
allowed to defendant. 


And thereupon defendant, to sustain the issues on his part joined, 
called as a witness James II. Cooley, who being first duly sworn, 
testified, on direct examination, in substance, as follows: 

That he had been an automobile mechanic for about fifteen years. 
Knows witness Hagerty, who requested witness, in June, 1921, to 
examine the motor of plaintiff's car, to find out if there was any 
disarrangement in it to cause bearing trouble or something 

57 of that kind. Witness went to defendant’s place and saw 
the car, which was pointed out to him by the shop foreman. 

Witness examined the car carefully and could not find anything 
wrong with it, and reported to Mr. Ilagerty. 

On cross examination, witness testified that the oil pump and 
pip© lines were in functioning condition and in perfect working 
order, and in his opinion the bearings had burned out because of 
failure to put oil in the car. Asked what he would say if, in fact, 
the hearings had been bathed in oil, he replied that there would 
have to be something else wrong with it, which could not have been 
anything but being too tight. He made no examination as to the 
bearings being too tight, because they were out when he looked at 
them. Asked if being too tight could have been the cause of the 
bearings burning out. he said, “Not in that car, for the car had 
run too many miles.” That it had been driven thirty odd hun¬ 
dred miles when witness made his inspection. That you could 
have bearings too tight when the car has been driven ten thousand 
miles. Witness made no other inspection than to look at the bear¬ 
ings, which had been replace- at that time. 

Bv permission of the Court, on re-direct examination, witness 
testified that he was present at the 13th Street hill test. Had been 
driving cars about fifteen years, and considers that this car did as 
well as could be expected, under the circumstances, by which he 
meant that the motor had been freshly rebuilt, and there had to 
be a certain amount of tightness if it was assembled correctly, which 
would slacken the performance to a certain extent. 

That if the bearings in a car are too tight, it would be impossible 
to run it for two hours without burning them out, and if 

58 the burning of the bearings was caused by their tightness 
and not by lack of oil, this situation would show up within 

a few hours. 
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On re-cross examination, witness identified a paper as being a re¬ 
port made by him to witness Hagerty, in which was stated that the 
car did not perform as good as it might on 13th Street above Florida 
Avenue, N. W. Asked what he meant by this statement, he an¬ 
swered. “It might have possibly come twenty-five or possibly twenty 
yards further with the correct operation and so forth.” Witness 
was asked to operate the car and refused. 

On re-direct examination, witness testified that the report made 
by him to Mr. Hagerty was made at the latter’s request. Said re¬ 
port was thereupon read in evidence by counsel for defendant as 
follows: 


Mr. Hagerty, 

The Munsey Building, 
Washington, D. C. 


“Washington, I). C., June 29, 1921. 


Dear Sir : 


After receiving a demonstration of tlie Lexington car, I am able 
to state our verdict on the performance of the car as a whole. From 
all indications, the car is in as good condition as any car of its 
class that has the same amount of mileage to its credit. It per¬ 
formed beautifully on the Fourteenth Street grade at Pennsylvania 
Avenue, Northwest, hut did not perform as good as it might on 
Thirteenth Street above Florida Avenue, Northwest. 

Yours truly, 

J. H. COOLEY.” 


Said report was mailed to Hagerty either June 29, or 30, 1921. 


Thereupon Harry B. Hartuxc, a witness produced and sworn 
on behalf of defendant, testified on direct examination, in sub¬ 
stance, as follows: 


That he had been in the business of automobile repair- 
59 ing. and a machinist for about twentv vears. In June, 
1921, Mi*. Hagerty, the lawyer, requested witness to go to 
defendant’s place and examine plaintiff’s car. Witness did so in 
company with Hagerty, who pointed out the car, and witness ex¬ 
amined its bearings. Asked the result of his examination, he an¬ 
swered, “Well, the result of my examination was that the bearings 
had been run without oil.” lie communicated this opinion to 
Hagerty verbally at the time. 

Upon cross examination, witness stated that he only examined 
the bearings of the car—six bearings—of which two had been 
burned. Asked why two only were burned, if the burning had been 
caused by lack of oil, witness said that it was hard to come to a con¬ 
clusion, that four might be getting a little more oil than the others; 
that two might be a little tighter than the others; it does not neces¬ 
sarily mean that there was no oil in there. 

On re-direct examination, witness stated that if the bearings had 
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burned out because they were too tight, the car could not be operated 
2400 miles before the bearings were burned; could not be operated 
over a couple of hours. 


Thereupon Pearl Rrnn, produced and sworn on behalf of de¬ 
fendant, testified, on direct examination, in substance, as follows: 

That he is an automobile mechanic in the employ of the Lexing¬ 
ton Motor Company and was so employed in June, 1921, when he 
came to Washington from the Lexington factory at 1 he direction 
of the factory service manager, about Mr. Oarmalts car. Saw 
plaintiff's car in defendant’s service station, and put in two new 
bearings and adjusted the rocker arms, and made an absolutely com¬ 
plete inspection of the ear, which was in satisfactory condition, in 
view of the number of miles it had been driven. Found no 


60 defective parts in the car except the burned bearings, and no 
evidences of imperfect workmanship. Believes the car was 
ready “for them to come and examine it" the dav following his 
arrival in Washington. Witness met Mr. Hagerty at defendant s 
place and also Mr. Cooley and Mr. Vermillion. When witness 
completed his work on the car. it was in first class condition. Went 
on the 13th Street hill test. It was a seven passenger car and there 
were six heavy-set people in it. and you could not expect the car to 
pull that hill on high gear with a five mile start, and witness could 
see nothing wrong with its performance. Saw nothing wrong with 
the brake. Witness had tested the car before this trip, and its per¬ 
formance was perfectly satisfactory—it was all right. Witness 
worked on the car, not for defendant, hut for the Lexington Motor 


Company. Never stated to plaintiff, his wife, or Hagerty that 
there was any defective part in the car. Witness tested the oil 
pump and it worked properly. 

On cross examination witness testified that lie could not remember 


the number of hours he had spent looking for defects in plaintiff s 
car. Asked why two bearings burned out and four did not. he 
answered that no two mechanics can fix them all the same, and if 
the oil is down in the motor, the ones that are tight go first. Wit¬ 
ness examined the brakes, the transmission and clutch, which were 
all right. On the 13th Street hill test, witness told Mrs. Oarmalt 
that she had the spark too far adavnced. You have to control the 
spark on a hill of any kind. Witness could not let her step on 
the accelerator while he controlled the spark. She asked him to take 
hold of the wheel, but he did not do so because she was so verv mad. 

She was out of temper when she first got in the car. The 
61 other mechanic went about two-thirds up the hill. Witness 
noticed nothing wrong with car on the way hack. 


Thereupon Richard A. Sisson, produced and sworn on behalf 
of the defendant, testified on direct examination, in substance, as 
follows: 

That he is a mechanic now employed by the David S. Henry Com¬ 
pany. Tn the summer of 1921 was defendant’s shop foreman. 
Recollects the car sold to plaintiff, which was inspected, oiled. 



W. L. HUMMER, ETC., VS. JAMES W. CARMALT. 


37 


greased, and the motor tuned up by him, and sent over to the auto¬ 
mobile show; at the time the ear was sent over it was all right. 
After its sale to plaintiff, the ear frequently came into defendant’s 
service station, mostly for minor adjustments; believes that it was 
brought there only for minor adjustments within the ninety days 
after its sale, during which period of time witness examined it and 
inspected it on several occasions, and found nothing seriously wrong 
with it, except one time when the hearings were burned out. Wit¬ 
ness saw and examined these hearings when they were taken out, 
and in his opinion, the cause of them burning was lack of oil. At 
this time witness examined the oil system on the car and found 
nothing wrong with it. When witness saw the car on this occasion, 
the oil had been drained out by Campbell, one of the mechanics. 
Asked whether be had ever stated to plaintiff or Mrs. Carmalt that 
the oil pump or oil line of the car was defective, he answered that 
she asked him what would cause the trouble, and he said several 
things, a stoppage in tlie oil line, or lack of lubrication, but did not 
sav what bad caused it. Never found any evidence of the oil 

t • 

line having been stopped up, or the pump having failed to 
work. Does not think he ever told plaintiff or his wife that 
any part of the car was defective and never found any defec¬ 
tive pari in the car. The bearings were not defective, but 
had merely been burned out. Talked to Ilagerty while they were 
working on the bearings, who said he was there to look after plain¬ 
tiffs car and see if it was in good shape. Witness did not go on 
the 13th Street bill tesl, but rode in I be car about that time with Mr. 
Rudd, and it seemed to operate all right, and witness does not 
think there was any trouble with the rear end or the differential, or 
about the matter of noise. or a grinding sound, or anything of that 
sort, or has no recollection of this matter ever having been called to 
bis attention by the Carmalts or anyone else. 

On cross examination witness Hated that he never took this car 
down and looked inside of it for defective parts or mechanism, but 
looked at it or listened to it run. which was about the only examina¬ 
tion you would make on it. 


Thereupon Charles 
of defendant, testified, 
lows: 


0. Merrimax, produced and sworn on behalf 
on direct examination, in substance, as fol- 


Tliat he is an automobile mechanic employed by defendant, and 
was so employed in June, 10*21, knows the car that was sold to plain¬ 
tiff, and had to do with tuning it up for the automobile show. 
From his observation at that time, the car was in fine condition. 
After its sale to plaintiff, saw it right often in the service station 
where it would be brought for small adjustments. “When 
03 asked if the car was brought to the service station at any 
time for any important matter the first ninety days after the 
sale, witness replied k T am not sure of that’ ’. The first important 
matter it was brought in for was the time the bearings burned out, 
when the car was towed in by witness from Frederick. Witness 
took the car down, and the oil in it was new; you could see 
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64 the oil had not been driven anywhere. When oil is driven 

4 / 

fiftv or seventv-five miles, it will turn dark, and this oil had 
not changed its color. It was new oil when witness took it out of 
the car. Asked his opinion as to why the hearings had burned, 
witness stated they burned because there was no oil in the crank case. 
Witness examined the oil line which had no stoppage in it. The oil 
pump, which was wor-ing properly, and the oil gauge worked all 
right. This gauge could not register at all if the oil line was choked, 
and if it did register, the oil was circulating. Witness inspected the 
clutch and foot brake on the car, and saw nothing wrong with them. 
He may have made some small adjustments to the foot brake, but 
there was no defective part in the brakes. He was about the car 
when it was running and drove it after the bearings were installed, 
and there was no unusual grinding or noise, or anything wrong with 
the differential or rear end of the car, nor was his attention ever 
directed by anyone to anv such noises. 

On cross examination, witness stated that it looked to him as if 
the bearings had burned out first and then new oil put in, and the 
motor not run after that. The oil was new and not discolored, which 
indicated that it had been put in after the burning had been done. 
Witness went for the ear, and found it in a garage at Frederick, 
and towed it down. He did not put any oil in it. 


Whereupon William J. Hummer, produced and sworn on behalf 
of defendant, testified, on direct examination, in substance, as fol¬ 
lows : 

That he is a brother of defendant and a mechanic in his employ. 
Witness saw that the Carmalt car was gotten in shape for 
65 the automobile show. After it was bought by plaintiff, saw 
the car at defendant’s service station quite often for little 
troubles. The car was never brought to the sendee station for anv- 
thing other than minor troubles except the time the bearings were 
burned in the latter part of June, 1921. Witness examined the car 
the next day and found that the oil in it had never been used. In 
running a car enough to burn the bearings, the viscosity of the oil 
would be changed, but in testing this oil, it showed that it had never 
been used; the color was clear, just as it comes from the barrel. 
When the motor is not running, the oil does not circulate, and towing 
a car without running the motor would not cause the oil to circulate. 
In the opinion of witness, the burning of the hearings was caused by 
lack of oil. Witness examined the oil system and there was no stop¬ 
page in the oil line, and the oil pump gauge were all right. The 
oil has to go through the oil line before reaching the oil gauge. 
Witness went all over the ear while it was in the shop about the 
bearings, and everything, including the clutch, was in very good con¬ 
dition. He observed no noise from the differential when the car 
was running, nor from the gears, nor had anyone ever mentioned 
such troubles to him. Mrs. Carmalt once told witness that a man 
employed at the garage where she had the car washed had torn one 
of the curtains. Witness was present when the car was taken to the 
Acme Top Company, and saw it when it came hack, and the curtains 
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had been repaired, and the top deck, or center part of the top, put on. 
Mrs. Carnialt complained of the top leaking, and the Lexington 
Motor Company had these repairs made by the Acme Top Company. 
Witness was present when the mechanics employed by Hagerty 
inspected the car. Witness never made statements in the 
60 hearing of Hagerty, said mechanics, plaintiff, or his wife, 
about any defects in the car. The new parts for the broken 
wheel bearing were furnished by the Lexington Motor Company. 
These parts were sent to the defendant after the ninety days guar¬ 
anty had expired, and witness, who was in charge of that department, 
had orders not to supply new pails after said ninety days, unless 
paid for, but later the factory made the parts good by furnishing 
them to defendant, who then refunded to plaintiff the amount paid 
for parts. Witness drove the car in from Gaithersburg, at the time 
the carburetor connection was broken. It apparently was broken 
from the generator shaft coming loose. From all appearances that 
shaft had come loose and whipped over and hit this little arm and 
broken it off, and then there would be no way of feeding the gas to 
the carburetor. Witness replaced it and drove the car to Wash¬ 
ington. He found nothing wrong with the clutch. At this time 
the car had been driven more than six thousand miles. When the 
bearings were replaced, witness made a test of the car. He drove 
it up 19th Street hill and over rough streets for squeaks and rattles 
and things Mrs. Carmalt had complained about, and tested the oil 
line. The power on hills was good; the car was free from noise and 
there were no brake troubles. It was as good as a brand new car, 
and had then been driven over three thousand miles. 

On cross examination, witness testified the top was defective, water 
would seep through it and it was replaced. That the curtains irons 
on the car are marked to indicate where they belong and if you do 
not put them in the proper place, they do not fit. That the coming 
loose of the generator shaft at Gaithersburg, would only be caused 
by a bolt coming loose. That in the opinion of the witness, the per¬ 
formance of the car on the 16th Street hill was as much as could be 
expected after the car had been thoroughly overhauled and the 
motor taken down and put up. 

Thereuupon the defendant, Walter L. Hummer, being 
67 first duly sworn, testified, on his own behalf, on direct exami¬ 
nation, in substance as follows: 

That he first saw plaintiff about sixtv days after the deliverv of 
this car. At the time of the sale of this car, defendant had no 
guaranty or contract to give his customers any certain amount of 
service, but made minor adjustments for a period of ninety days. 
As to the instal-ation of parts, liis custom was to instal- the part, and 
send the old part back to the factory, with expressage paid both 
ways, and if the factory allowed for the part as defective, and sent 
him a credit memorandum, he gave his customer the benefit and 
sent him a refund check. Defendant noticed that the top of plain¬ 
tiff’s car had been stained around the back curtain, and it looked 
as if the rain was leaking on to the seat. He told Mrs. Carmalt at 
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tlie time that the material was guaranteed by the manufacturer, the 
Acme Top Company, which would make it good, which he under¬ 
stood they did. Defendant spends a lame amount of his time in 
Baltimore, and did not see the hearing troubles, and only saw plain¬ 
tiff on two occasions. Defendant met Mr. Hagertv at defendant’s 
office and talked with him about renewing plaintiff's notes on the 
car. Ilagerty said the car was perfectly satisfactory, and that if 
defendant would extend Ihe notes and allow plaintiff to continue 
the time payments, they would have no trouble. Defendant said 
“Mr. Hagertv I will do that for you. if that is the end of it’\ and 
a new set of notes was made out. Hagertv then banded to defend¬ 
ant the written agreement accepting the car. and said that it was all 
over, that they had accepted it. and that was the last defendant 
would hear of it. Thereupon counsel for defendant offered in evi¬ 
dence the paper aforesaid, dated July 1. 1021. and the letters 
68 of may 10. May IN and June 16, heretofore copied into the 
record. Defendant had about five years' experience as an 
automobile mechanic, and has been engaged in the automobile busi¬ 
ness eleven years. In his opinion, the cause of a burned bearing 
in a Lexington car is low oil. If the bearing burned because too 
tight, this would take place practically immediately, and you could 
not run the car for more than 2.-100 miles before ihe bearing burned 
from this cause. If new oil is put in a Lexington car, and the car 
is run. the oil is picked up immediately and thinned out and black¬ 
ened. but if the car is moved by being towed, without running the 
motor, this would have practically no effect on the oil. which would 
not circulate. The breaking of the front wheel hearing would he 
caused by lack of grease, or a defect in any of the ball bearings. 
Defendant received a credit memorandum from the Lexington Mo¬ 
tor Company for these parts, and refunded to plaintiff the cost of 
the parts. 

Defendant was not cross examined. 


Thereupon E. A. Hummer, produced and sworn on behalf of de¬ 
fendant, testified, on direct examination, in substance, as follows: 

Is a brother of defendant and was in charge of his Washington 
office in the summer of 1021. Saw plaintiff’s car a number of 
times after its sale. It was brought to their office, and the work to 
be done upon it was frequently done in front of the place, as it 
was so small. The car was first brought in for a major trouble 
(burned out bearings) about the middle of June. Witness did 
not examine the car, as he is not connected with the mechanical end 
of the business, and left this to his brother, Will. Tn June, 
69 the factory sent Mr. Rudd down, and he assisted in work on 
the car to get it in perfect condition. Witness first met Hag¬ 
ertv when the car was brought in for burned bearings. Ilagerty 
went over the difficulties that Mrs. Carmalt had complained of and 
said they would like to have some one in and have the car thor¬ 
oughly inspected and fixed up once and for all, and suggested bring¬ 
ing in outside mechanics, and witness told him to get as many as 
he wanted to pass on the car, and it would be fixed up, but if this 
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was done, ho. witness, wanted a letter or statement to show that that 
would he the end of it, because Mrs. Carmalt had been at the place 
almost daily, and he wanted to get rid of the trouble, because the 
ninety day period was up. Asked what he meant by the ninety 
day period, witness said, “I mean the ninety day guarantee that 
goes with the car, and is given bv the factory”; that tins was a fac¬ 
tory guarantee. In the latter part of May, plaintiff and wife took 
witness for a ride. They made complaint about the curtains, and 
on the way hack witness took them to the Acme Top Company and 
introduced them to the manager, who said he would be willing to 
put in a center piece, which they said was leaking. Witness sent 
the car to the Acme Company the following day, and they put on 
a new top runner and refitted the curtains, which latter job was 
charged against defendant. Witness identified, and there was read 
in evidence, a hill, dated June 20, 1922, for $12.00 of the Acme Top 
Company against defendant, for the work on said car, which hill 
witness testified was paid by defendant, who was reimbursed for 
same by the Lexington Motor Company. When the car was at 
defendant’s place in June, 1921. and Rudd looked at it, it had been 
driven about 3,200 miles, according to the speedometer, and when 


it was brought to said place by William Hummer, in August, 1921, 
the speedometer registered in excess of 0.900 miles. Said 
69car is now in defendant’s service station, having eome there 


under the following circumstance: Plaintiff called witness 
at night and said Mrs. Carmalt had a serious accident at Gaithers¬ 


burg, and plaintiff did not know how many were hurt, but the 
motor was completely out. Witness said he would try to get some¬ 
body to go for the car. Plaintiff said nothing about leaving the 
car at defendant’s place. The car was brought in the next day by 
William Hummer, and thereafter plaintiff and his wife telephoned 
and said they would not take it hack. Whereupon witness wrote 
them the letter of September 22, 1921. heretofore copied herein. 
When ITagertv handed to witness the letter of June 1, 1921, Ilag- 
ertv said that he was glad that it was all over—that he was as glad 
as they were, and that he thought that the trouble had been greatly 
exaggerated. Witness never told plaintiff that he would take hack 
his car. Never told Mrs. Carmalt that the paint job on plaintiff’s 
car was a bad job, or imperfect; there were a few checks on the cowl 
back of the hood, and witness told her it was a factory proposition 
and he would have it inspected by the next man who came 
70 down from the factory, and that she need not worry, that 
it was the fault of the factory. Did not tell her that the 
Hummer organization would do anything about the paint. Asked 
about the 13th Street hill test, witness said that they left that mat¬ 
ter up to the factory representative and Hagerty, that they (defend¬ 
ant’s organization) did not care where they took it on the test, did 
not suggest 13th Street hill, and did not know where the car was 
to be taken. After they came back, Rudd made a report, and Hag¬ 
erty wrote the letter. Witness did not tell plaintiff or his wife that 
the curtains were not accessories, hut a part of the car, nor that any 
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part of the car was defective. They complained of a noise in the 
differential, which witness could not hear, and he had the 

71 differential examined, and it was all right. 

On cross examination, witness denied that during the Red 
Cross Drive, after this suit was filed, he told Mrs. Carmalt that the 
trouble about this car was the fault of the defective machine. 

72 That after the 10th Street hill test he wrote down at least 
thirteen or fourteen other things Mrs. Carmalt told him; one 

of them was a noise in differential, which he could not detect, but 
wrote it down to satisfy her; also wrote down—a squeaky fender— 
it squeaked and he fixed it; noise in one of the doors—it was fixed; 
paid Acme Top people the amount of hill offered in evidence; Lex¬ 
ington Company made good the wheel part in August or September; 
he did not know that they did so the latter part of July. Asked why 
the defendant did not settle for this part until September 22nd, he 
did not know what Mrs. Carmalt was going to do about it; that Mrs. 
Carmalt called him up July 80th and asked for a settlement as she 
had received a telegram from the Lexington people that they had 
settled with defendant; he thinks the settlement was made the same 
day suit was brought. 


73 Whereupon Edward S. Barton, produced and sworn on 

behalf of defendant, was examined and testified on direct 
examination, in substance, as follows: 


Is now employed as salesman with the Oakland Automobile peo¬ 
ple. In the summer of 1021, was employed by defendant. Knows 
the car purchased by plaintiff, and saw it around defendant's place 
after the sale. It was there for little things, tail lights, and the 
horn and little things like that, and had some hearings out. Is an 
automobile mechanic of seventeen years experience, examined the 
burned bearings and is of the opinion that they were burned from 
lack of oil. Examined the car a number of times to see whether 
there were any defects in it. and found absolutely nothing wrong. 
Witness went to the Acme Top people and had the curtains fixed, 
some of the buttons did not fit. Witness examined the broken wheel 
bearing and said that it looked as if it might have gotten hot for 
want of lubrication. Witness went to plaintiff’s office with Beau¬ 
mont. who was service manager for the Lexington factory, who 
asked plaintiff if he would be satisfied if the factory installed a new 
motor, repainted the car and thoroughly overhauled it, and plaintiff 
said that he would not. 

74 On cross examination, witness stated that it might have 

been about the first of October when Beaumont went to see 
plaintiff, but did not remember whether this suit had been filed. 
This suit was discussed between Beaumont and plaintiff. Mr. Beau¬ 
mont was there for the purpose to straighten plaintiff out. He went 
because Beaumont asked him. Defendant did not tell him to go and 
knew nothing about it. Beaumont was a stranger and did not know 
plaintiff’ or where his office was. 

On re-direct examination, witness said that he believed that Beau- 
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mont was in Washington about Labor Day; that defendant and 
Beaumont went away together on Labor Day; Labor Day 
75 is right, because Beaumont did not want to stay over Labor 
Day and tried to get away, it was on this visit that witness 
took Beaumont down to plaintiff’s office, and this visit was before 
Labor Day. 

Thereupon defendant rested. 


Whereupon Katherine I. Carmalt was re-called in rebuttal, and 

testified, in substance, that K. A. Hummer had told her, at the 

Franklin Bank, during the recent Bed Cross Drive, that he was not a 

party to the way she was ‘‘done’' in that deal with the automobile, 

and that if he had his wav she would have a new car. That the car 

%/ 

was filled with oil at Emerson & Ormes’ garage on the morning of 
the day that the bearings burned out, and no fresh oil was put in it 
bv her afterwards. The car broke down ten miles the other side of 

V 


Frederick, and an oil truck towed it to Frederick. She did not order 


anybody to put oil in the car, and the plunger on the oil gauge 
registered just a little below full. 


And thereupon plaintiff rested. 

Whereupon it was agreed between counsel, the Court assenting, 
that defendant would testify that when plaintiff demanded of de¬ 
fendant the various articles described in the third count of the 
declaration, defendant said to plaintiff that the entire car was his, 
and everything connected with it and he could come and take it all 


away. 

Whereupon, the foregoing being the substance of all the testimony 
concerning this case, counsel for defendant moved the Court to 
direct a verdict for defendant, upon the first count of the declaration, 
because, upon all of the testimony, it appeared that plaintiff 
76 received a. demonstration of said car, and because the evi¬ 
dence is insufficient to support the claim of lack of satis¬ 
factory demonstration; as to the second count of said declara¬ 
tion, because of a variance between the warranty sued upon and the 
warrantv offered in evidence; and because the warrantv offered in 
evidence was the warranty of the manufacturer, and not of de¬ 
fendant; as to the third count of the declaration, there was no 


legally sufficient evidence to warrant a verdict for plaintiff on said 
count; as to the fourth count of the declaration, because there could 


be no recovery under the common counts upon the evidence sub¬ 
mitted, and because there was no implied warranty of quality justi¬ 
fying the submission of this case to the jury under said fourth count, 
upon the testimony adduced herein. 

But the Court overruled each of said motions, to which rulings 
exceptions were severally noted by, and allowed to defendant. 

And thereupon plaintiff prayed the Court to instruct the jury as 
follows: 
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Plaintiff's Instruction No. 1. 

‘‘The jury are instructed that if they find from the evidence that 
the defendant contracted to sell to the plaintiff the automobile which 
is involved in this litigation, subject to satisfactory demonstration, 
and that if you find from the evidence that there never has been anv 
satisfactory demonstration of said automobile, and that the plaintiff 
has not prevented such demonstration, or contributed to the pre¬ 
vention of such demonstration, and if you further find that the 
auto was in fact defective in material and workmanship and me¬ 
chanically unsound, then your verdict should be for the plaintiff.” 

Which said request was granted by the Court. 

77 To which ruling of the Court the defendant by counsel 
then and there duly excepted. 

Plaintiff's Instruction No. 2. 

‘‘If the jurv find from the evidence that the automobile which was 
delivered to the plaintiff by the defendant in pursuance of contract 
of March 17, 1921, was not free from defects in material and work¬ 
manship under normal use and service, and any part or parts thereof 
were defective at the time of delivery, or so became within a period 
of ninety davs after delivery, and vou further find that such defects 
in material and workmanship, and such defective parts were not 
caused by misuse, negligence, or accident on the part of the plaintiff 
or his wife in using the car and that the same were not replaced or 
made good by the defendant or the Lexington Motor Car Company 
or at their expense, then your verdict should he for the plaintiff.” 

Which said request was granted by the Court. 

To which ruling of the Court the defendant by counsel then and 
there duly excepted. 

Plaintiff's Instruction No. 3. 

“If the jury find from the evidence that the automobile involved 
in this suit developed defects and imperfections after the expiration 
of the ninety day period from the time of delivery, and you further 
find that such imperfections were the result of a defective condition 
which existed at the time of delivery, or which developed in a period 
of ninety days thereafter, hut which did not become apparent until 
after the expiration of the ninety day period, and you further find 
that such defects were not caused by misuse, negligence or accident 
while in the hands of the plaintiff, then your verdict should 

78 be for the plaintiff.” 

Which said ruling was granted by the Court. 

To which ruling of the Court the defendant by counsel then and 
there duly excepted. 
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Plaintiff's Instruction No. 4. 

“If the jury find from the evidence that the plaintiff delivered to 
the defendant with said automobile the accessories and personal 
property testified to by the plaintiff of the aggregate value of Sixty 
seven Dollars and Twenty-five Cents ($67.25), and that plaintiff has 
made demand for return of same, but defendant has refused to re¬ 
turn same, then you should find for the plaintiff for the reasonable 
value of said articles of personal property.” 

Which said request was granted by the Court. 

To which ruling of the Court the defendant by counsel then and 
there duly excepted. 

Plaintiff's Instruction No. 5. 

‘‘The jury are instructed that the law implies a warranty on the 
part of the defendant that the automobile in litigation would be 
reasonably lit for the purpose for which it was sold, and if you find 
from the evidence that the automobile was not fit for such purpose, 
and would not operate and run as an automobile under the same 
circumstances and condition which it might be reasonably expected 
to do, then your verdict should he for the plaintiff.” 

Which said request was granted by the Court. 

To which ruling of the Court the defendant bv counsel then and 
there duly excepted. 

Whereupon defendant requested the Court to grant the 
Tit following instructions: 


Defendant's Instruction No. 1. 

“The jurors are instructed that, upon all of the evidence, they 
must return a verdict for the defendant.” 

Which said request was refused by the Court. 

To which ruling of the Court the defendant, by counsel, then and 
there duly excepted. 

Defendant's Instruction No. 2. 


“The jurors are instructed that the following matters are improper 
to be considered, and all testimony concerning same must he disre¬ 
garded, by the jury in arriving at their verdict herein, that is to 


sav: 

(a) All testimony concerning improper alignment of wheels. 

(/>) All testimony concerning breaking of spindle or wheel parts. 

(c) All testimony concerning burning of bearings. 

(d) All testimony concerning breaking of accelerator or any 
other part of automobile, at or near Gaithersburg, Maryland. 

(e) All testimony concerning alleged defective painting. 

(/) All testimony concerning alleged defective top and side 
curtains. 
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(</) All testimony as to ability or lack of ability of said auto¬ 
mobile to climb Thirteenth Street hill in high gear.” 

Which said request was refused by the Court with the exception 
of paragraph (a). 

To which ruling of the Court the defendant by counsel, then and 
there duly excepted. 

80 Defendant's In^tru-ction No. 3. 

“The jurors are instructed to return a verdict for defendant upon 
the first count of the declaration.” 

Which said request was refused by the Court. 

To which ruling of the Court the defendant, by counsel, then and 
there duly excepted. 

Defendant's Instruction No. 4. 

“The jurors are instructed to return a verdict for defendant upon 
the fourth count of the declaration.” 

Which said request was refused by the Court. 

To which ruling of the Court the defendant, by counsel, then and 
there duly excepted. 

Defendant's Instruction No. 5. 


“The jurors are instructed that plaintiff cannot recover in this 
suit under the second count because of mere failure to obtain from 
defendant satisfactory service on plaintiff’s car. That in order to 
warrant a verdict in favor of plaintiff, he must establish by a pre¬ 
ponderance of the testimony, that within ninety days after the 
original delivery to him of the automobile in question, he returned 
to defendant, as defective, to be made good, a defective part, or 
defective parts of said automobile, and that said part or parts were 
examined by defendant, which said examination disclosed to de¬ 
fendant’s satisfaction that said part was, or parts were, actually 
defective, and that defendant failed or refused to make good the 
same. 

Which said request was granted by the Court. 


Defendant's Instruction No. 6. 


“The jurors are instructed that if they find from the testi- 
81 mony that there existed between plaintiff and defendant a 
disagreement as to whether the automobile purchased by 
plaintiff from defendant was as warranted, or whether defendant 
liad fulfilled all obligations imposed upon him concerning replace¬ 
ments and work upon said automobile, and that while said dis¬ 
agreement existed, plaintiff employed a lawyer to represent him in 
said matter; that it was agreed between plaintiff’s Lawyer and de¬ 
fendant or his representative that defendant should put plaintiff’s 
said automobile in a condition satisfactory to plaintiff’s said lawyer, 
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and upon this being done, that plaintiff should accept same in settle¬ 
ment of all matters of difference between plaintiff and defendant 
concerning said automobile; that defendant did put said automobile 
in such condition as that the same was satisfactory to plaintiff’s said 
attorney, upon whose advice plaintiff accepted from defendant said 
automobile and resumed possession thereof, then the verdict must 
be for defendant.” 

Which said request was refused by the Court. 

To which ruling of the Court the defendant, by counsel then and 
there duly excepted. 

Defendant's Instruction No. 7. 

‘‘The jurors are instructed that the burden of proof rests upon the 
plaintiff to establish, by a preponderance of the testimony, every fact 
material to his case, and unless, in the opinion of the jury, the evi¬ 
dence upon every fact necessary to his recovery herein does pre¬ 
ponderate in plaintiff’s favor, the verdict must be for defendant.” 

Which said request was granted by the Court. 

Defendant's Instruction No. 8. 

82 “It is your duty to decide this case upon the evidence as 

vou have heard it from the witness stand, and in accordance 
with the instructions upon the law as given you by the Court, and 
you must not allow yourselves to be inlluenced, in your verdict, 
either by sympathy or prejudice.” 

Which said request was granted by the Court. 

Defendant's Instruction No. 9. 

“The jurors are instructed that there is no legally sufficient evi¬ 
dence to warrant a verdict for plaintiff upon the third count of the 
declaration, and that they must return a verdict for defendant upon 
said count.” 

Which said request was refused by the Court. 

To which ruling of the Court the defendant, by counsel, then and 
there duly excepted. 

Whereupon the Court charged the jury orally as follows: 

“Gentlemen of the Jury: This suit involves a sale by defend¬ 
ant to plaintiff of a Lexington touring automobile, on or about 
March 17, 1921, for which plaintiff paid the defendant the sum of 
$3,200.00. The declaration, which will be submitted to you, is 
founded on four separate counts—the theory of pleading being 
that each count separately states a different cause of action, as the 
plaintiff conceives it to be. 

“In count one, the plaintiff says that he purchased this car, and 
at the price I have mentioned, and that defendant agreed that the 
transaction was subject to satisfactory demonstration, but that the 
car thereafter was delivered to him without a satisfactory demon- 
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stration and that it was defective in material and workmanship, 
and mechanically unsound and imperfect, and, thereafter, 
83 plaintiff returned the automobile to defendant on numerous 
occasions to have these alleged defects remedied, but, ulti¬ 
mately failing the remedying thereof, and the ultimate failure to 
give a satisfactory demonstration, the plaintiff returned the car to 
defendant and now sues to be reimbursed by the defendant for the 

V 


price of the car. 

“In the second count, as 
sideration of the purchase 


amended, the plaintiff says, that in con- 
of this same car, the defendant war¬ 


ranted the automobile to be free from defects in material and work¬ 


manship under normal use and service, and agreed to make good 
any defective part or parts thereof, which, within ninety days from 
the time of the delivery of the car to plaintiff, were returned to de¬ 
fendant, which, 1 believe, was shown by the evidence to have been 


March 19, or March 20, 1921. 


Mr. Marshall: “March 19, according to the calendar 


The Court: “March 19, according to the calendar. I think the 
evidence was the 20th, but if the calendar says the 19th we will 
call it the 19th; that the automobile was delivered to plaintiff on 
March 19, 1921, and that it was not free from defects in material 
and workmanship, but was mechanically unsound and imperfect, 
and defective in material and workmanship and of no value to 
plaintiff; that he returned the car to defendant within ninety days 
after delivery for the purpose of having made good the alleged 
defective part or parts, but that the defendant did not make the 
same good and failed and refused to do so, and thus that the de¬ 
fendant failed and refused to fulfill the warranty; and so plaintiff 
says in this count that he has been damaged in the full sum of 
the purchase price of the car. 

84 “In the third count, plaintiff alleges, in substance, that 

when he so returned the car to defendant, he had certain 
accessories or equipment which he personally had added to the car 
after its purchase, consisting of divers minor articles, namely, elec¬ 
tric light bulbs and fuses, windshield scraper, and extra or spare 
tire on the back, and lock and chain therefor, a District of Co¬ 


lumbia license tag, and a like Maryland license tag, towels, etc., all 
of the aggregate value of $67.25, and that the defendant has re¬ 
fused to return those several articles to him, and, accordingly, he 
claims recovery therefor and in the amount I have just stated. 

“Finally, the fourth count in the declaration is what is called the 
common count, and that is the statement, in general terms, of a 
right to recover from the defendant, without specifying the matter 
in detail, and wherein the amount claimed is $3,327.25, which is 
evidently intended to be the sum total of the purchase price of the 
car, $3,250, plus the alleged value of the accessories of $67.25, but 
which two amounts apparently aggregate but $3,317.25 instead of 
$3,327.25, as stated in said fourth count. 

“The contract of sale, embraced in this suit, included, on its 
face, an express condition of satisfactory demonstration of the car, 
which I take it means that the car would operate and perform in 
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the usual and ordinary manner that a ear of that style and price 
might reasonably be expected to operate and perform; and the con¬ 
tract, also, on the reverse side thereof, embraced an express war¬ 
ranty that defective parts of the automobile, excluding certain de¬ 
fined accessories, would be replaced within 90 days from the date 
of the delivery of the car. 

“The plaintiff complains that certain defects, which, in 

85 the earlier days following delivery, he described as minor, 
developed, for example: leak in the canopy top; that the 

side curtains did not fit; that the foot brake did not work properly; 
some difficulty with the clutch; that there was a grinding noise 
in the differential in the rear; that the paint on the front part of 
the car over the radiator and hood had checked and dulled; later 
that two of the motor bearings burned out resulting in a break¬ 
down at Frederick, about June 1; that later, and after the burned 
bearings had been replaced, a trip was made in the car to the Cats¬ 
kills, and, on the way home, the front wheel wobbled, followed by 
a break in the bearings of that wheel, which, in turn, ground or 
scored the spindle; and, finally, the car broke down at Gaithers¬ 
burg, on which occasion it developed that a piece of the carburetor 
had broken off, apparently caused by the generator shaft becoming 
loose and whipping the part which broke and also bending some 
of the pipes. The car was thereupon abandoned by plaintiff and 
subsequently brought back by defendant to his shop, in response 
to a message or request from plaintiff. From that time forward, 
plaintiff apparently abandoned all further interest in the car, and 
later on, that is, the next month, this suit was brought. 

“As to some of the alleged defects complained of by plaintiff, 
he asserts they never were corrected, or at least if attempted to be 
corrected were never perfected, notwithstanding the fact that the 
car from time to time was returned by plaintiff to defendant for 
that purpose. 

“The testimony also discloses that, intermediate the occurrences 
in connection with the alleged car troubles, there were two separate 
tests made of the car, one in June and the other the early part 
of July, as I recall the testimony, each test following re- 

86 pairs made to the car by defendant; but which tests, the 
plaintiff contends, were unsatisfactory in this, that the sub¬ 
sequent performances of the car indicated that it was not in proper 
mechanical condition. 

“I will not undertake to review the testimony that has been ad¬ 
duced in the case on behalf of the two contending parties, the plain¬ 
tiff contending that the car was mechanically unsound and imper¬ 
fect, and that, by reason thereof, and under normal use and service 
as an automobile it broke down, and, accordingly, was of no use or 
value to him; the defendant, on the other hand, contending that 
most of the defects complained of were minor and were adjusted, 
that there were no defects of workmanship in it and that the car 
was all right; and further, that the burning out of the two bear¬ 
ings was due to lack of proper lubrication, and that the break in 

7—3947a 
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the bearings of the front wheel, and consequent grinding or scoring 
of the spindle, was also due to like lack of proper lubrication. 

“Thus you have presented, hut in brief outline merely, the two 
opposed contentions. 

“At the outset, it is proper that T should explain to you that the 
contract, on its face, and entirely aside from the matter of warranty, 
as to which I will in a moment address you. contained the condition 
that the car was to be subject to a satisfactory demonstration. That 
matter is embraced in count one of the declaration, plaintiff con¬ 
tending that the car was delivered to him without a satisfactory 
demonstration, and that the car proved to be defective in material 
and workmanship and mechanically unsound and imperfect. Ac¬ 
cording to the testimony, there were two demonstrations following 
the delivery of the car. and. following the last of these tests, a letter 
was written to defendant by plaintiff’s then attorney accept- 

87 ing the car as satisfactory. Defendant claims that that 
ended the matter. Plaintiff, however, insists that the test 

was only apparently satisfactory, and that the car thereafter proved 
to he no better than before. 

“As to this I advise you that it is for you to determine, under 
all of the evidence in the case, including the letter of acceptance to 
which I have referred, whether the condition of the contract ex¬ 
pressed in the words “subject to satisfactory demonstration” was 
kept and performed by defendant ; and if you find that condition to 
have been kept and performed bv defendant, of course, that will 
end the matter as to all but count three. 

“Passing now to the matter of warranty, which is the subject mat¬ 
ter of the amended second count of the declaration: 

“A warranty is a statement of something which a party under¬ 
takes shall be part of a contract, and. though a part of the con¬ 
tract, is collateral to the express object of it. Thus, in the present 
case, the express object of the contract was the sale of an automobile 
of a given make, kind, style and price, and, as collateral to the 
contract, though a part of the contract, it was agreed and war¬ 
ranted that the automobile was free from defecks in material and 
workmanship, under normal use and service, and that defective 
parts, excluding certain defined accessories, returned to defendant 
within ninety days after the delivery of the car to plaintiff, that is, 
within ninety days from March *20. 1921, would be made good by 
defendant. 

“Plaintiff contends that defendant did not perform the warranty 
in certain particulars, to which attention has been called in the testi¬ 
mony. 

88 “The amended second count is founded on the warranty 
which I have thus briefly referred to, and which is printed 

on the reverse side of the contract. It is what the law terms an ex¬ 
press warranty, which means, as its descriptive term indicates, that 
the warranty is one which has been expressed in terms. 

“Reference has been made during the trial of the case to the fact 
that that express warranty was really the warranty of the Lexing¬ 
ton Motor Company rather than of the defendant, Hummer, and 
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that its terms so indicate, where it refers to the return of parts to 
the factory, etc., and that it purports to be the standard form of 
warranty required of automobile manufacturers, by the National 
Automobile Chamber of Commerce. 

“As to this I advise you that while it has developed in the testi¬ 
mony, and there is no dispute about it, that the Lexington Motor 
Company apparently took an active part, from time to time, in the 
attempted adjustment of the difficulties which arose following the 
sale of the car to plaintiff; the latter, that is, the plaintiff, had no 
contractual relations with the Lexington Motor Company, and that 
his contract was solely and only with defendant.and, as a matter of 
law, the defendant was the only one bound to the plaintiff. And 
T further advise you that the defendant, in entering into the writ¬ 
ten contract with the plaintiff, containing, as it did, this express 
warranty on the back, to which plaintiff says his attention was called 
and that be read it at the time be entered into the contract, and 
which has not been denied by defendant, the latter is bound by the 
terms of the express warranty, and this result will be the same even 
though the defendant is not a manufacturer of automobiles 
89 and has no factory; since the defendant himself adopted the 
guaranty in the form printed on the contract, and he can¬ 
not now complain if some of its descriptive terms are not applicable 
to the exact kind of business in which be was engaged. In short, 
if he was not a manufacturer and had no factory, the guaranty 
could nevertheless be enforced against him. 


“Then there is what the law calls an implied warranty. Now an 
implied warranty is one which, not being expressly made, the law 
nevertheless implies from the fact of the sale. 

“Of course, where there is an express warranty, that supersedes 
and takes the place of anything which otherwise might have been 
implied by the law relating to tlie same subject matter. In other 
words, there could not be an express warranty and an implied war¬ 
ranty co-existing as to the same identical subject; but where there is 
no express warranty concerning something which the law implies, 
then the implied warranty, in a proper case, may be enforced. 

“As I have explained to you, count one of the declaration-is based 
upon the condition of the contract that the car was to be subject to 
satisfactory demonstration; count two is based upon the express war¬ 


ranty to which I have referred; and the only count to which the doc¬ 
trine of implied warranty is applicable is count four, the common 


counts. 


“As applied to this case, T advise you that, in the sale of an au¬ 
tomobile, the law implies that it is reasonably fit for normal use and 
service as an automobile. This car was sold as an automobile of 


the touring style or body, and the law implies that it will reasonably 
perform service of that kind: so that if, under proper, reasonable 
and normal use for the purposes of a touring automobile, it 
90 will not or does not perform service of that kind, then this 
implied warranty of fitness has not been kept. 

“Quite naturally, when one purchases an automobile, it is with 
the expectation of normal service as an automobile, and it is not 
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contemplated that the car shall need constant attention, repairs or 
replacements, or that it shall be necessary to have it in the repair 
shop a good part of the time, barring, of course, the matter of minor 
adjustments, accidents, or misuse, or careless or improper handling 
of the car. 

“The only other count to which I have not thus far specifically 
called your attention is count three. That refers to certain minor 
accessories or equipment which plaintiff says he purchased separately 
and put on the car, the details of which I will not refer to, and which 
plaintiff says the defendant refused to surrender to him unless he 
took the car itself. The defendant agrees that that is so, although 
defendant does not admit the value of those things as claimed. 

“With these preliminary statements, I will read you the several 
prayers which I have granted to the respective parties.” 

Whereupon the Court read to the jury the instructions granted 
by the Court, as hereinbefore set forth. 


* * * * * * * 

“Now this action is one sounding in damages, which means that 
in the event you shall find the plaintiff entitled to recover, you will 
award him such sum as you mav find that he is reasonablv entitled 
to recover from the defendant by reason of the premises embraced in 
this suit. This is not a suit where the amount is liquidated. 
91 as we call it, that is, a fixed amount such as a promissory note, 
where the recovery would be all or nothing. 

“It is true that the plaintiff paid $3,250 for the car, and he says 
that on that car he had placed at his own cost and expense, acces¬ 
sories or additional equipment of the value of some $06 or $67, and 
that those two items aggregate $3,317. 

“You are not bound bv that amount, save onlv as it fixes the limit 
of the amount claimed by plaintiff to have been expended and for 
which he sues. 

“As I have said, if you find for the plaintiff under the instructions 
1 have given you, you will bring in your verdict in such amount 
as you will believe will reasonably compensate the plaintiff in re¬ 
spect of the matters and claims embraced in the suit. 

“Of course, you understand that in making this statement with 
respect to damages, it is not meant thereby to indicate one way or 
the other as to whether your verdict will be for the plaintiff or the 
defendant. In any event, you will follow the evidence in the case, 
but if you do find for the plaintiff; then, of course, you will bear in 
mind the rule as to the measure of damages.” 

Mr. Marshall: “If your Honor please, before the jury retires may 
I ask your Honor's permission to reserve my exceptions as to the 
granting of the instructions granted over my objection in behalf of 
the plaintiff, and refusing my instructions?” 

The Court: “Yes.” 

Mr. Marshall: “Also, in submitting the case to the jury, that 
they be directed as to each count separately?” 

“I Except to your Honor's instruction as to the common counts, 
the right to recover thereon. 
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92 “I want to call your Honor’s attention to the statement 
that you made as to the test in June. That was the latter 

part of June; that was about June 28.” 

The Court: “You mean the later test? Well, you will bear in 
mind always in this case that in stating facts to you I am only 
stating them as I recollect them. If your recollection agrees with 
mine, you may adopt my statement. If your recollection does not 
agree with mine, you will use your own, because your recollection is 
the sole basis of your judgment.” 

Mr. Marshall: “I except to your Honor’s instruction as to the 
printed warranty.” 

The Court: “Yes.” 

The foregoing is the substance of all of the testimony bearing 
upon the exceptions herein reserved on behalf of defendant. 

And thereupon, and as all of said exceptions were duly noted and 
allowed as aforesaid, and duly entered upon the minutes of the 
Court, before the jury retired to consider of its verdict, and because 
the matters and things hereinbefore recited are not matters of record, 
in order to make the same a part of the record herein, which is 
herebv ordered, so that the defendant may have his ease reviewed 
on appeal, the defendant, by his attorneys, moves the Court to sign 
and seal this, his bill of exceptions, to have the same force and 
effect as if each and every one of said exceptions had been separately 
signed and sealed, which motion is granted by the Court; and there¬ 
upon the defendant tenders this, his hill of exceptions, and re¬ 
quests the Court to sign and seal the same, which is accordingly done, 
now for then, this 4th day of December, 1922. 

A. A. HOEHLING, [seal.] 

Justice. 

Approved. 

BELL, MARSHALL & RICE, 

A ttys, for Defendant. 

LEON PRETZFELDER, 

Of Counsel for Plaintiff. 

93 [Endorsed:] Supreme Court. No. 06,028. At law. 
James W. Carmalt, Plaintiff, vs. Walter Lester Hummer, 

Defendant. Defendant’s Bill of Exceptions. Submitted Sept. 8/22. 
Bell, Marshall and Rice, Attorneys at Law, 319 John Marshall Place, 
Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3947. Walter Lester Hummer, proprietor Hummer Motor Sales 
Company, vs. James W. Carmalt. Court of Appeals, District of 
Columbia. Filed Jan. 20, 1923. Henry W. Hodges, clerk. 
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IN THE 


(Court of Appeals, Siatrirt of (Columbia 

January Term, 1923. 


No. 3947. 


Walter Lester Hummer, Proprietor Hummer Motor 
Sales Company, Appellant, 

vs. 

James W. Car malt, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 

STATEMENT OF CASE. 

March 17,1921, appellee visited the automobile show, 
and there saw and examined a car, and purchased same 
from appellant, who was a dealer in automobiles. 

The car so purchased was a “Lexington,” priced at 
$3,250 and appellee signed a contract which provided 
that the order for the car was “subject to satisfactory 
demonstration.” Of this purchase price the sum of 
$1,150.00 was represented by an allowance made to 
appellee for an automobile then owned by him, and the 
balance of the purchase price was represented by 
monthly notes. Said contract also provided as follows: 
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“This agreement constitutes the entire contract be¬ 
tween both parties, and there are no understandings, 
verbal promises, or representations of any kind not 
printed or written on this sheet. 

“The purchaser acknowledges the receipt of a copy 
of the above agreement and has no understandings, 
verbal or otherwise, differing from it.” (R. 9.) 

Upon the reverse side of the paper containing the 
foregoing agreement was printed a so-called “Stand¬ 
ard Warranty,” which provided, in terms, that it was 
“limited to making good at our factory any part or 
parts thereof which shall, within ninety (90) days after 
delivery of such vehicle to the original purchaser, be 
returned to us with transportation charges prepaid, 
and which our examination shall disclose to our satis¬ 
faction to have been thus defective; this warranty 
being expressly in lieu of all other warranties, ex¬ 
pressed or implied, and of all other obligations or 
liabilities on our part, and we neither assume nor 
authorize any other person to assume for us any other 
liability in connection with the sale of our vehicles.” 
(R. 10.) 

Appellee actually received credit for $1,200. on ac¬ 
count of the purchase price, because his old car was 
sold for this amount. (R. 11.) 

The testimony adduced on behalf of plaintiff tended 
to show a number of complaints made by him concern¬ 
ing the car. The first trouble was with the side cur¬ 
tains, which he said were not properly fitted, and the 
top of the car leaked. On June 1st, while on a trip to 
Frederick, Maryland, a bearing burned out. This bear¬ 
ing was replaced, and also another burnt bearing, which 
was later discovered, and the testimony was conflicting 
as to the cause of the burning of the bearings. Counsel 
for appellant objected to plaintiff’s testimony con- 
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cerning said bearings upon the ground that they had 
been replaced, which fulfilled all warranties in connec¬ 
tion therewith, but the Court admitted such testimony 
over objection and exception. (R. 12.) 

Much conflicting testimony was given as to alleged 
defects in said automobile, and the record discloses that 
the defects complained of were of a trifling nature, and 
were, in reality, only the customary adjustments re¬ 
quired to be made from time to time on all cars, or, 
when at all serious, were actually remedied. In fact, 
on May 10, 1921, appellee wrote to the Lexington 
Motor Car Company, and stated that he had at that 
time operated his automobile “ approximately 2,400 
miles without the sligtest difficulty except such as are 
incidental to such a mileage/’ and in this letter makes 
it clear that his complaints were directed to lack of 
service , and not to say substantial mechanical faults 
in the car. (R. 16-17-18.) And on May 18, 1921, he 
again wrote said company that a solution of the 
problem had been accomplished, ‘ ‘ which seems to be 
complete/’ thus indicating that at that time he was 
satisfied with his purchase. (R. 19.) 

Further complaints about the car were made by. 
appellee, and in May, 1921, appellee employed an attor¬ 
ney at law, Alfred G. Hagerty to represent appellee in 
his dispute with appellant concerning the car. (R. 29- 
30.) The matter that Hagerty worked on was an effort 
to adjust the differences between appellee and appel¬ 
lant. Appelant had told appellee that he, appellant, 
would put the car in mechanical condition and demon¬ 
strate it satisfactorily to appellee, and Hagerty got 
outside mechanics, who were disinterested, to see if in 
there judgment the car was mechanically fit, or if there 
were any inherent defects in it. These mechanics were 
called in when the engine was down and subsequently 
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were present when a test was made of the car, and 
expressed their opinions to witness. (R. 30.) Hagerty 
then said the car was perfectly satisfactory, and if 
appellant would extend appellee’s notes and allow him 
to continue the time payments, they would have no 
trouble, to which appellant said “Mr. Hagerty, I will 
do that for you, if that is the end of it,” and a new 
set of notes was made out, whereupon Hagerty de¬ 
livered to appellant the following paper; (R. 40.) 

Washington, D. C., July 1, 1921. 
“Hummer Moter Sales Co., 

1020 Connecticut Ave., N. W., 

Washington, 1). C. 

Gentlemen : 

4 ‘It is understood that Lexington touring car, Model 
T. No. 30133, Motor No. 527, covered by conditional 
bill of sale dated March 23, 1921, from the Hummer 
Motor Sales Company to James W. Carmalt, under¬ 
went mechanical adjustment and final inspection by 
Mr. Rudd, the factory representative of the Lexington 
Motor Company, and so far as my knowledge goes 
the motor now appears to be in good running order. 
The return of the car is therefore accepted. 

• Very truly yours, 

(Sgd.) 

James W. Carmalt, 

Bv. Alfred G. Hagerty, 

v y 

Attorney in Fact.” 

The mechanics employed by appellee to advise with 
Hagerty were examined, and testified to giving favor¬ 
able reports to Hagerty as to the condition of the car. 
(R. 33-34-35.) The record shows (R. 35) that J. K. 
Cooley reported to Hagerty, on behalf of the me¬ 
chanics employed by appellee that “the car is in as 
good condition as any car of its class that has the 
same amount of mileage to its credit.” 
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Alter his acceptance of the car through Hagerty, 
appellee retained possession of it until some time in 
the following August, when Mrs. Carmalt drove it on 
a trip to Gaithersburg, on which trip the carburetor 
connection was broken, caused by a bolt coming loose 
in the generator shaft, which whipped over and struck 
the carburetor. (R. 26, 39.) Appellee telephoned to 
the office of appellant, whose brother drove the car 
in under its own power (R. 39). Appellee then noti¬ 
fied appellant that appellee was through with the car 
and had no further interest in it. (R. 22.) At this 
time the car had been driven 6,900 miles, including 
trips to Frederick, Maryland and through the Catskill 
Mountains. (R. 41, 11, 14.) Later appellant wrote 
to appellee to take his car from appellant’s service 
station. (R. 24.) 

Appellee refused to take his car from appellant, but 
demanded certain accessories, and appellant refused 
to give him anything unless he took it all, including 
the car (R. 25-26). Thereafter about October 1st, a 
factory representative went to see appellee, and asked 
him if he would be satisfied if the factory installed a 
new motor, repainted the car and thoroughly over¬ 
hauled it. Appellee said that he would not. (R. 42.) 
Appellee testified that he had paid fully for said car. 
(R. 11.) 

The jury returned a verdict in favor of appellee for 
$1,800. (R. 5), and from the judgment on this verdict 
this appeal is prosecuted. 

ASSIGNMENT OF ERRORS 

The defendant assigns as reversible error the fol¬ 
lowing rulings of the Trial Justice: 

1. Admitting in evidence, over objection of defen- 
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dant’s counsel, the “Standard Warranty” printed 
upon the reverse side of the contract dated March 17, 
1921. 

2. Admitting in evidence, over objection of defen¬ 
dant’s counsel, the testimony of plaintiff concerning 
the burning out of a bearing in plaintiff’s car at 
Frederick, Md. in June, 1921. 

3. Admitting in evidence, over objection of defen¬ 
dant’s counsel, testimony concerning defects in plain¬ 
tiff’s automobile which manifested themselves, or 
existed, after the expiration of the ninety day guaran¬ 
tee period. 

4. Admitting in evidence, over objection of defen¬ 
dant’s counsel, testimony concerning the breaking of 
the bearings of the front wheel of said automobile at 
Schuylkill Haven. 

5. Admitting in evidence, over objection of defen¬ 
dant’s counsel, copy of telegram from plaintiff to 
Lexington Motor Company, dated May 31, 1921. 

6. Sustaining objection to question by counsel for 
defendant, on cross-examination of plaintiff, as to 
plaintiff’s knowledge of the “manufacturer’s war¬ 
ranty” of automobiles, derived from his former pur¬ 
chase of an automobile. 


7. Sustaining objection to question by counsel for 
defendant, on cross-examination of plaintiff, as • to 
plaintiff’s knowledge that printed matter on reverse 
of contract of purchase was manufacturer’s warranty. 

8. Admitting in evidence, over objection of defen¬ 
dant’s counsel, testimony as to alleged failure of plain¬ 
tiff’s automobile to climb 13th street hill on high gear. 

9. Admitting in evidence, over objection of defen¬ 
dant’s counsel, testimony of the witness Vermillion as 
to burned bearings which were repaired. 
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10. Refusing to grant the motion of defendant’s 
counsel at the close of plaintiff’s case in chief, to strike 
out all testimony concerning the printed, or manufac¬ 
turer’s warranty and all testimony concerning defects 
in plaintiff’s automobile, which became manifest be¬ 
yond the ninety day warranty period, and all testimony 
concerning defects in said automobile which were re¬ 
paired or made good by or through defendant. 

11. Refusing to direct a verdict for defendant, upon 
the several counts in the declaration, as moved by de¬ 
fendant’s counsel upon all of the testimony, at the 
close thereof. 

12. Granting each and all of the several instructions 
prayed on behalf of plaintiff. 

13. Refusing certain instructions prayed on behalf 
of defendant, and numbered, respectively, 1, all of 2 
except paragraph a thereof, 3, 4, 6, 9. 

14. Charging the jury that defendant was bound by 
terms of express warranty as printed on reverse of 
contract and that plaintiff might recover under com¬ 
mon counts. 


ARGUMENT. 

The several exceptions involved in the assignments 
of error resolve themselves into consideration the fol¬ 
lowing propositions: 

The holding by the Trial Justice that, under the cir¬ 
cumstances in this case, appellant was bound to ap¬ 
pellee by the provisions of the 4 ‘Standard Warranty,” 
printed upon the reverse side of the contract of March 
17, 1921, as raised by the assignments numbered 1, 6, 
7, 10 and 14. 

The admission of testimony, and the refusal to strike 
same from the record, as to defects which were made 
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good, and as to which all warranties were performed, 
as embraced in assignments numbered 2, 4, 9 and 10. 

The admission of testimony and the refusal to strike 
same from the record, concerning defects which mani¬ 
fested themselves, or existed after the expiration of 
the ninety day warranty period, as pointed out in as¬ 
signments numbered 3, 10 and 13. 

The admission of a self-serving declaration on be¬ 
half of plaintiff, as indicated in assignment num¬ 
bered 5. 

Refusing to grant the motions of appellant, sepa¬ 
rately made and overruled, to direct a verdict in his 
favor upon each count of the declaration, and submit¬ 
ting the case to the jury, as stated in assignments 11, 
12 and 13. 

Errors of law in refusing instructions on behalf of 
appellant, as embraced in assignment number 13. 

FIRST GENERAL CLASS OF EXCEPTIONS. 

The consideration of these exceptions involves two 
propositions, first, that the “Standard Warranty” ad¬ 
mitted in evidence was a variance from the warranty 
set out in the declaration, and, second, that it was not 
the warranty of appellant but the manufacturer. (R. 
10 .) 

As to the first proposition, count one of the declara¬ 
tion declares upon an alleged failure, by appellant to 
give a satisfactory demonstration , and this count is 
plainly framed upon the agreement of March 17, 1921, 
signed by appellee (R. 9), and not upon the warranty 
upon the reverse of that paper (R. 10). The amended 
second count (R. 3) is the one under which the Stand¬ 
ard Warranty was offered and admitted, but a com¬ 
parison of this count with the warranty shows a ma- 
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terial difference. The second count declares upon a 
warranty that the automobile is free from defects in 
material and workmanship under normal use and ser¬ 
vice, and an absolute agreement to make good any de¬ 
fective part or parts thereof returned to plaintiff 
within 90 days after delivery of the vehicle to defen¬ 
dant, whereas the Standard Warranty (R. 10) pro¬ 
vides that the obligation of the warrantor is limited to 
making good at the factory any part or parts returned 
within ninety days after delivery, with transportation 
charges prepaid , “and which our examination so dis¬ 
closes to our satisfaction to have been thus defective.” 

It is apparent that there is a material difference be¬ 
tween the warranty sued upon and the one offered in 
evidence. The one sued upon is an absolute warranty 
to make good defective parts returned within 90 days 
after delivery, while the warranty offered in evidence, 
in addition to the provision therein for prepayment of 
transportation charges, provides that the undertak¬ 
ing as to replacement of parts is subject to the limita¬ 
tion that examination bv the warrantor must disclose 
to its satisfaction that the parts were defective under 
normal use and service. That this is an entirely dif¬ 
ferent obligation from the one sued upon is manifest, 
the case at bar presenting a difference between the ob¬ 
ligation and the proof similar in principle to that in¬ 
volved in 

Parsons v. D. C. 38 App. D. C. 388. 

This point was preserved by exceptions to the ad¬ 
mission of the so-called “Standard Warrantv” in evi- 

w 

dence (R. 10) and by motion to direct a verdict on 
said count because of the variance (R. 43). 

Upon the point that the Standard Warranty was 
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that of the manufacturer, and not of appellant, we 
submit that the paper speaks for itself. It commences 
with the statement that it is the warranty required of 
all automobile manufacturers, warrants vehicles 
“manufactured by us,” agrees to make defective parts 
“good at our factory,” excludes from the warranty, 
any vehicle “which shall have been repaired or altered 
outside of our factory,” in such manner as to effect its 
stability or reliability, and also excludes certain acces¬ 
sories “which are warranted separately by their re¬ 
spective manufacturers.” Appellee is a lawyer, and 
read said Standard Warranty at the time he signed his 
order on the reverse side thereof, and at that time knew 
that appellant was not a manufacturer of automobiles, 
and had no factory. Surely, as a lawyer, appellee can 
not successfully contend that he can hold plaintiff on a 
warranty which, on its face, did not apply to a dealer, 
but only to a manufacturer. 

And appellant should have been allowed to have an 
answer to his question as to what knowledge appellee 
had obtained upon the subject of a manufacturer’s 
warranty through his previous purchase of an auto¬ 
mobile, as presented by our Gth assignment of error, 
and our exception on page 26 of the record, and also 
to the direct question asked appellee, if he did not 
know that said printed matter constituted the manu¬ 
facturer’s warranty, as reserved in our seventh as¬ 
signment, and found on page 26 of the record. 

The Court refused the motion of counsel for appel¬ 
lant to strike out all testimony concerning the Stand¬ 
ard Warranty (R. 33-34), and this question we pre¬ 
sent in our tenth assignment, and the Court charged 
the jury (R. 51) that appellant was bound by the terms 
of said warranty, which we assign as error in our four¬ 
teenth assignment. 
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We submit that it was error for the Court to admit 
testimony as to alleged defects in the automobile, 
which had been remedied, and also as to alleged de¬ 
fects which became apparent after the expiration of the 
ninety day warranty period. This testimony was ad¬ 
mitted over objection and exception (R. 11, 13, 14, 27, 
28, 29, 30, 32), and manifestly did not tend to prove a 
breach of warranty, because it related either to defects 
which were made good in accordance with the provi¬ 
sions of the warranty, or to defects which became ap¬ 
parent after the expiration of the time limited in the 
warranty. 

If the language of the warranty is to be given any 
force, it can not be construed to cover either a case 
where the complaint really is that although the war¬ 
ranty was fulfilled, to do so put warrantee to incon¬ 
venience, and deprived him of the use of his car, or to 
complaints of troubles discovered after the warranty 
had expired by express limitation. The admission of 
such testimony was bound to prejudice the jury, al¬ 
though not competent upon the real matters in contro¬ 
versy, and the rights of appellant were preserved not 
only by exceptions to its admission, but also by excep¬ 
tion to the refusal of his motion to strike it out (R. 
34; Assignment No. 10). 

The Court admitted in evidence, over objection and 
exception of counsel for appellant, a telegram sent by 
him to the Lexington Motor Company, in which he re¬ 
fers to the ‘ 4 many defects in car purchased March 17.” 

This was a self-serving declaration, made to a 
stranger to the litigation, and we are at a loss to un¬ 
derstand how it could be competent. 

Counsel for appellant moved the Court to direct a 
verdict for appellant upon each count of the declara¬ 
tion (R. 43). 
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The iirst count claims damages for failure to give 
a satisfactory demonstration. 

The record shows that appellee, after he had owned 
the car nearly two months and had run it approxi¬ 
mately 2,400 miles, expressed his satisfaction with it, 
although in the same letter he complains of lack of 
proper service, for which, of course, he did not seek 
to recover in this suit (R. 10). 

It further appears that he returned the car upon a 
number of occasions, and took it away and used it after 
repairs and adjustments had been made (R. 25; 2G). 
That in the latter part of June, he employed an attor¬ 
ney to settle his controversy with appellant about the 
car, and also employed his own mechanics to report 
upon its condition, and that as the result of the advice 
given him by his attorney, who had obtained for him 
an extension of his notes for the purchase price of the 
car as a part of the adjustment, and in consequence 
of the written report of the mechanics selected by him, 
he accepted the car, and thereafter paid for it in full 
(R. 21, 29-32, 35, 40). 

Surely it is unnecessary to argue that appellee was 
in no position to complain of a lack of demonstration. 
Throughout the case, the trial Court appeared to treat 
this provision for demonstration as if it were a con¬ 
tinuing guarantee of satisfactory performance through¬ 
out the lifetime of the car, and although appellee ex¬ 
pressed his satisfaction with the car on May 10, 1921 
(R. 16) and again on May 18, 1921 (R. 19), this ques¬ 
tion was placed before the jury in the same light as 
would have been proper had appellee contracted to 
keep the car in satisfactory running condition for¬ 
ever. 

W 7 e respectfully submit that there was no legally 
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sufficient evidence to warrant a verdict upon the first 
count of the declaration. 

As to the second count, we have already treated at 
length the question of variance, and also the point 
that the warranty sued on in said count was that of 
the manufacturer. 

The question raised by the motion to direct a ver¬ 
dict upon the third count is that the evidence dis¬ 
closes, without contradiction, that appellant offered to 
return to appellee all of the articles sought to be re¬ 
covered for in said count, if he would take his auto¬ 
mobile also, which appellee refused to do (E. 26). If, 
as we confidently assert, appellee had no lawful right 
to return this car to appellant and sue him for dam¬ 
ages, then he had no right to insist upon stripping it, 
after he had left the accessories upon the car, and tak¬ 
ing away the accessories, while refusing to take the 
car itself. 

In other words, we contend that if he is not entitled 
to recover upon the other counts of his declaration, he 
is not entitled to have a verdict upon the third count. 

Perhaps the most serious error was committed by 
the Trial Judge in his rulings concerning the fourth 
count of the declaration, and in his charge to the jury 
upon that count. 

Notwithstanding the existence of an express war¬ 
ranty of quality in this case, containing a provision 
that it was “expressly in lieu of all other warranties 
expressed or implied, and of all other obligations or 
liabilities on our part,” the Trial Justice ruled that 
recovery might be had under the fourth count upon 
an implied warranty of quality, granted plaintiff’s in¬ 
struction number 5 to this effect (R. 45), and charged 
the jury, that upon the sale of an automobile the law 
“implies that it is reasonably fit for normal use and 
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service as an automobile,” and that this implied war¬ 
ranty was properly before the jury under count num¬ 
ber 4 (R. 51). 

Upon this proposition, we submit, first, that an ex¬ 
press warranty of quality excludes any warranty that 
the thing sold is merchantable or suitable, which was 
decided in Dewitt v. Berry, 134 U. S. 306, in which 
case the Supreme Court said, page 313, “It is the ex¬ 
istence of the express warranty, or its absence, which 
determines the question .’ 9 

It is apparent that the so-called “Standard War¬ 
ranty” is entirely a warranty of quality, and being 
express, the Court below was manifestly wrong in 
allowing the jury to return a verdict upon an implied 
warranty of quality. 

Said Standard Warranty deals with the quality of 
materials and workmanship, and all of the testimony 
offered on behalf of appellee is directed to alleged lack 
of quality in workmanship and materials, or lack of 
service, which latter was not sued for. 

In addition to Dewitt v. Berry, supra , the following 
cases hold that where there is an express warranty 
none will be implied: 

Revnolds v. Gen. El. Co., 141 Fed. 551. 

Iron Co. v. Holbeck, 109 Mo. App. 179. 

Cuhy v. N. & S. Co., 33 Ky. Law, Rep. 237. 

McGraw v. Fletcher, 35 Mich. 104. 

Johnson v. Latimer, 71 Ga. 470 (Approved in 
Dewitt v. Berry). 

Shepherd v. Gilroy, 46 Iowa 193 (Approved in 
Dewitt v. Berry). 

“An express warranty concerning quality of the 
article sold excludes any implied warranty that 
the article is reasonably fit for its intended pur¬ 
pose.” 
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Pavement Co. v. Machine Co., 17 Mo. App. 264 
(Approved in Dewitt v. Berry). 

In the case at Bar, the warranty expressly provides 
that it is in lieu of all other warranties, obligations 
and liabilities, which provision must be given effect. 

Bagley v. Gen. Fire Extinguisher Co., 150 Fed. 
284. 

The record in this case shows that appellant was not 
a manufacturer, but merely a dealer, and that there 
is no implied warranty of quality in a sale by a dealer, 
see: 

Cafre v. Lockwood, 22 App. Div. (N. Y.) 11. 

Strauss v. Salzer, 109 N. Y. Supp. 734. 

Livingston v. Stephenson, 163 Pa. 262. 

White v. Oakes, 88 Me. 367. 

And this is especially so, where a particular article, 
manufactured by a third person, is ordered from a 
dealer, after inspection thereof, as in the case at bar 
(R. 9). 

Seitz v. Brewers Refrigerating Machine Co., 141 
U. S. 510. 

Jordan v. Leonard, 36 N. B. 518. 

Plow Co. v. Helgerson, 127 Wis. 622. 

Mine Supplv Co. v. Columbia Gold Mining Co., 
48 Or. 391. 

Boiler Co. v. Duncan, 87 Wis. 120. 

• 

An additional reason why the motions to direct the 
verdict should have been granted is because, upon the 
theory on which the case was tried, and upon which 
it was submitted by the Court to the jury (R. 52), there 
was no evidence from which damages could be ascer¬ 
tained. While it is true that, upon recission of a con¬ 
tract, the consideration may be recovered, the case at 
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Bar was not submitted upon this theory, and it is ab¬ 
solutely impossible to make the verdict of $1,800 con¬ 
sistent with any of the testimony, no proof whatever 
having been offered by appellee as to the difference in 
the value of the automobile, as warranted, and as he 
claimed it actually was. As the case was given to the 
jury, such evidence was essential to support a verdict 
of plaintiff. 

White Auto Co. v. Dorsey, 119 Md. 251. 

Plow Works v. Niles & Scott Co., 90 Wis. 591. 

While we cannot believe that this Court could ap¬ 
prove the doctrine, as announced in Harvester Co. v. 
Bean, 159 Kv. 842, at page 847, that a person sui juris 
may be relieved from the provisions of a written con¬ 
tract, upon the ground that he did not understand the 
full meaning thereof, nevertheless this case is sub- 
stantially different from the case at bar. 

In the Bean case, the particular style of automobile 
purchased was selected and recommended by the ven¬ 
dor’s agent, who had been made acquainted with the 
nature and condition of the roads upon which the same 
was intended to be used, and the special needs and 
requirements of the purchaser, and the sale was by a 
manufacturer, as against whom a warranty of fitness 
for the purpose sold is implied. 

And upon the motions to direct, we also earnestly 
submit that the testimony clearly shows that all mat¬ 
ters of difference between appellee and appellant wore 
intended to be compromised and settled, and were com¬ 
promised and settled, by the negotiations culminating 
in the giving to appellee of the paper of July 1, 1921, 
signed by appellee by his attorney, Hagerty, and the 
acceptance by appellee of the automobile, and his use 
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of it after that date, after which time he drove it on 
the trip through the Catskill Mountains (R. 14) and 
retained it until August (R. 15) when the breaking of 
the carburetor occurred at Gaithersburg, Maryland. 

Error was committed by the Trial Court in grant¬ 
ing instructions on behalf of plaintiff. His instruction 
number one was erroneous, because, as hereinbefore 
stated, appellee could not recover upon the evidence 
in the case because of any failure to obtain a satis¬ 
factory demonstration. His instruction number 2 is 
bad because of the variance between his declaration 
and his express warranty, as heretofore alleged, be¬ 
cause of which the Standard Warranty should not have 
been received in evidence, leaving appellant without 
any competent proof of the facts contained in this in¬ 
struction. 

Said instruction is further objectionable in that, it 
takes no account of the accord and satisfaction be¬ 
tween the parties, but tells the jury that if they find 
the facts, as stated in the instruction, the plaintiff is 
entitled to a verdict. 

His instruction number 3 is likewise objectionable 
because of the variance aforesaid, because it makes no 
reference to the compromise, and it is also in conflict 
with defendants instruction number 5. 

His instruction number 4 is erroneous for the rea¬ 
sons hereinbefore given concerning error in submit¬ 
ting to the jury the third count of the declaration, and 
his instruction number 5 is in direct conflict with the 
law, as evidenced by the Supreme Court of the United 
States in Dewitt v. Berry, supra, and the other author¬ 
ities cited by us. 

We believe that we have discussed sufficiently the 
propositions of law involved in our exceptions to the 
refusal of the Court below to grant our special instruc- 
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tions but we do call attention especially to the refusal 
of our instruction number 6. We submit that it ac¬ 
curately states the law upon the question of accord 
and satisfaction, and it is impossible for us to see how 
there is any escape from the conclusion that the nego¬ 
tiations culminating in the acceptance of the car July 
1st through Hager tv, together with the extension then 
granted to appellee of his deferred purchase money 
payments, and his retention and use of the car until 
the following August, did not constitute such a final 
settlement of this matter as to make it legally impos¬ 
sible for appellee thereafter to question it. 

And the Court did not, in his general charge, in¬ 
struct the jury upon this question, but treated the 
transaction to which Hagerty was a party only in con¬ 
nection with the contention as to a satisfactory dem¬ 
onstration (R. 50). 

This we conceive to be manifest error. 

For the reasons herein stated, we ask a reversal of 
the judgment from which this appeal is prosecuted. 

Respectfully submitted, 

Belt., Marshall and Rice, 
Attorneys for Appellant. 
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(Enurt af Appeals, Siatrtrt of Columbia 

January Term, 1923. 


No. 3947. 


Walter Lester Hummer, Proprietor Hummer Motor 

Sales Company, Appellant , 


vs. 

James W. Carmalt, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF CASE. 

This is an appeal by the defendant below, Walter 
Lester Hummer, from a verdict of $1800.00 rendered 
against him in an action ex contractu, in favor of the 
appellee, James W. Carmalt. 

On March 17, 1921, appellee visited the Automobile 
Show and saw an automobile on the floor, and looked 
it over and purchased it, signing the contract on the 
same date, the terms of which are correctly set forth 
in appellant’s brief. 
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The testimony disclosed that the car sold was thor¬ 
oughly unsatisfactory; that it was in the shop for 
repairs for mechanical defects practically seventy out 
of the first ninety days after he purchased the car 


(R. 12). 

In addition to the trouble with the side curtains and 
the top, the burned out bearings on June 1st, on June 
13th, appellant had a conversation with the defendant 
telling him about the paint, which had checked and 
dulled throughout the front of the car, over the radiator 
and hood, which E. A. Hummer told appellee was due 
to defective painting; appellee also told him about the 
defective bearings, the main shaft in the crank case, 
and the foot brake, which had never worked properly; 
also that there was a constant grind in the rear of the 
car, which E. A. Hummer said was due to maladjust¬ 
ment of the differential gear, which grinding had been 
apparent from the time of the purchase, and was fre¬ 
quently called to the attention of the appellant (R. 12); 
in July, while on a tour, the car broke down, and upon 
taking off the front wheel, it was discovered that the 
bearings had broken and ground the spindle nearly 
off (R. 14). 

On June 13th, appellee returned the car to appellant, 
advising him that it was not as represented, and he did 
not want anything more to do with it (R. 12). He left 
his interest in the hands of his attorney, Mr. Hegartv, 
who arranged with appellant that appellant would put 
the car in good mechanical condition and demonstrate 
the car to appellee. It is represented by appellant that 
Hegarty accepted the car as being perfectly satisfac¬ 
tory, as shown by his letter of July 1, 1921 (R. 40). It 
is shown by the record, pages 21 and 22, that appellee 
accepted the car on the understanding as shown in the 
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letter of July 1, 1921, that the car had undergone me¬ 
chanical adjustment and final inspection by a repre¬ 
sentative of the Lexington Motor Company, but that 
appellee had no actual knowledge as to whether the 
representative had gone over the car again or not, and 
it is shown by Hegarty’s testimony (R. 32) that upon 
the appellant having announced that the car was in the 
best condition that they could put it, he accepted the 
car for a further demonstration to the appellee, and 
only on the same conditions under which it was origi¬ 
nally sold and delivered. In July after the car had 
been taken back, appellee toured to New York, on 
which trip he had trouble with the front wheel, bear¬ 
ings and spindle (R. 14), and after it was brought 
back from New York, it broke down again at Gaithers¬ 
burg, at which time appellee telephoned E. A. Hummer 
that he was through with the car (R. 14). 

Further bearing on the statement on page 3 of ap¬ 
pellant’s brief that much conflicting testimony was 
given as to alleged defects, which the record discloses 
were of a trifling nature, attention is invited to ap¬ 
pellee’s letter of June 16, 1921, setting forth some of 
the troubles with the car (R. 22-23); testimony of 
Mrs. Carmalt as to a part of the mechanism having 
become disengaged, breaking the accelerator (R. 27); 
and the testimony of Clayton C. Vermilion (R. 33) as 
to defects in the car. 

Relative to statement in appellant’s brief that the 
mechanics employed by appellee to advise with 
Hegarty as to the condition of the car, attention is 
invited to the testimony of Clayton C. Vermilion 
(R. 33), from which it is very apparent that he did not 
give a favorable report. 
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Referring to statement in appellant’s brief, page 5, 
that about October 1st, a factory representative went 
to see appellee, and asked him if he would be satisfied 
if the factory installed a new motor, repainted the car, 
and thoroughly overhauled it, and appellee said that 
he would not, attention is invited to page 25 of the 
record, wherein the appellee stated that this was after 
the car was returned to appellant in August, and ap¬ 
pellee advised the representative the factory had 
already offered to do that twice, without any result, 
and that appellee thought it useless to make a further 
attempt, and this was after appellee had turned the 
car back for the last time. 

ARGUMENT. 

Appellant has grouped the several exceptions in¬ 
volved in the assignment of errors into consideration 
of the propositions set forth on pages 7 and 8 of his 
brief, and these propositions will be considered in their 
order as therein set forth. 

1. Appellant Is Bound to Appellee by the Provision of 

the “Standard Warranty.” 

A. As to the question of variance, first considered, 
the distinction pointed out between the warranty de¬ 
clared upon in the second count of the declaration, and 
the actual printed warranty, is to the form and not to 
the substance, and a careful reading of the warranty 
declared upon in count 2, will disclose that it follows 
the contents of the Standard War rant v, with the ex- 
eeption of the words shown in italics on page 9 of ap¬ 
pellant’s brief, which distinction does not constitute a 
material difference between the warranty sued upon 
and the one offered in evidence. 
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“The declaration need not state whether the 
warranty is express or implied. A general aver¬ 
ment that the seller warranted the article to be of 
good quality is sufficient, and proof of a warranty 
of either kind will support the averment.” 

24 K. C. L., 223. 

While a warranty should be alleged substantially in 
accordance with its terms, it is not necessary to quote 
the exact wording. 

In the case of Wheeler vs. Wheelock, 33 Vermont, 
147, the declaration alleged a general warranty of 
soundness, and the breach alleged unsoundness and 
the seller’s knowledge thereof. The proof offered con¬ 
sisted of a warranty “in so far as seller had knowl- 
edge,” and of “unsoundness and the seller’s knowl¬ 
edge thereof.” 

A recovery was permitted against the objection of 
variance. 

In Hastings vs. Lovering, 2 Pick (Mass.), 214, the 
sale was of a quantity of “prime quality winter oil,” 
and these words were considered a warranty that the 
oil was winter oil, and it was held that, in declaring 
thereon, to allege that the defendant undertook that 
“the oil was of good and superior quality, to wit, prime 
winter oil,” was not a material variance, being in 
words only, and not in substance. 

The case of Parsons vs. D. C., 38 Appeals, D. C., 388, 
does not substantiate the point claimed for it by ap¬ 
pellant. In this case the plaintiff had a contract with 
the defendant to erect a building, and sued the de¬ 
fendant for damages, alleging that the defendant had 
contracted to deliver stone at certain intervals, and 
had failed to do so. The contract had no provision as 
to the time of delivery of the stone, only providing that 
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^the plaintiff was to use the stone furnished by the 
defendant, and this was without doubt a variance, 
inasmuch as the defendant had not contracted to do 
that with which it was charged. 

That portion of the printed Standard Warranty 
which is in italics, has been considered in the case of 
Mills vs. Maxwell Motor Sales Corporation, 22 A. L. 
R., 130,105 Nebraska, 465 (decided 1920), and has been 
held to be a provision which could have no binding 
effect, the Court stating as follows: 

“It would nevertheless be repugnant to every 
conception of judgment to hold that, |f the parts 
thus returned for examination, were, in point of 
fart, ‘SO'deFective as to constitute a breach of war¬ 
ranty, the appellee’s right of action could be de¬ 
feated by the appellant’s arbitrary refusal to rec¬ 
ognize that fact. Such an interpretation would 
substitute the appellant for the courts in passing 
upon the question of fact, and would be unrea¬ 
sonable. The provision in question should not be 
so construed upon a retrial of this case.” 

Attention is invited, however, to defendant’s in¬ 
struction No. 5, which was granted by the Court, under 
which the jury were told that before a verdict could 
be found in favor of the plaintiff, evidence must be 
established which would bring the case within the 
terms of the express warranty, and the provisions 
thereof which appellant complains do not appear in the 
declaration are incorporated in this instruction, the 
effect of which is two-fold: 

First: Although the declaration, as has been pointed 
out, stated the substantial parts of the warranty, the 
warranty itself having been introduced, and the jury 
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having been instructed as to the portions thereof which 
were not alleged in the declaration, if there was any 
variance, it was so slight as to be cured by the evidence 
and defendant’s instruction No. 5. 

Second: Counsel for appellant, having induced the 
Court to grant his instruction No. 5, adopted the 
theory of the case that the pleadings and evidence 
justified the granting of that instruction, and he is 
estopped from taking a position inconsistent therewith 
in this Court. 

Washington Railway & Electric Co. vs. Clarke, 

46 Appeals, I). C., 88. 

Washington Railway & Electric Co. vs. Upperman, 

47 Appeals, D. C., 219. 

It will be later pointed out that the appellee was 
under no obligation to return the parts to the factory, 
his obligation being limited to return the parts to the 
appellant, and as shown by the case above quoted 
(Mills vs. Maxwell Motor Sales Corporation), the pro¬ 
vision as to determination by appellant as to the im¬ 
perfection of the parts should not be considered at all. 

B. It is next contended, under this same general 
heading, that the Standard Warranty was that of the 
manufacturer, and not of appellant. In this connec¬ 
tion, attention is invited to the fact that this warranty 
is printed on the reverse side of the contract, which is 
signed by the appellant, and the warranty is not signed 
by any other person as a manufacturer, and is adopted 
by the appellant as a part of his own separate, indi¬ 
vidual and distinct contract. 

Regarding this point, the Court charged the jury 
as follows: 
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“Reference has been made during the trial of 
the case to the fact that the express warranty 
was really the warranty of the Lexington Motor 
Company, rather than the defendant, Hummer, 
and that its terms so indicated, where it refers to 
the return of parts to the factory, etc., and that 
it purports to he the standard form of warranty 
required of automobile manufacturers by the Na¬ 
tional Automobile Chamber of Commerce. 

“As to this I advise you that while it has devel- 
oped in the testimony, and there is no dispute 
about it, that the Lexington Motor Company ap¬ 
parently took an active part, from time to time, 
in the attempted adjustment of the difficulties 
which arose following the sale of the car to 
plaintiff; the latter, that is, the plaintiff, had no 
contractual relations with the Lexington Motor 
Company, and that his contract was solely and 
only with defendant and, as a matter of law, the 
defendant was the only one bound to plaintiff. 
And I further advise you that the defendant, in 
entering into the written contract with the 
plaintiff, containing, as it did, this express war¬ 
ranty on the back, to which plaintiff says his at¬ 
tention was called, and that he read it at the 
time he entered into the contract, and which has 
not been denied by defendant, the latter is bound 
by the terms of the express warranty, and this 
result will be the same even though the defendant 
is not a manufacturer of automobiles and has no 
factory; since the defendant himself adopted the 
guarantee in the form printed on the contract, 
and he cannot now complain if some of its de¬ 
scriptive terms are not applicable to the exact 
kind of business in which lie was engaged. In 
short, if he was not a manufacturer and had no 
factory, the guarantee could nevertheless be en¬ 
forced against him” (R. 50 and 51). 

An examination of the law discloses that a dealer 
adopts as his own a warranty of the manufacturer 
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under circumstances which are not as pronounced as 
in the case at bar. 

When a retailer sells an article, expressly stat¬ 
ing that it is subject to the warranties included 
in the catalogs and circulars of the manufacturer, 
he thereby adopts such warranties as his own, and 
does not merely sell subject to such warranties as 
those of the manufacturer, a stranger to the 
transaction. 

24 Ruling Case Law, page 158. 

Loxterkamp vs. Lininger Implement Co., 147 

Iowa, 29. 

Where an auto is shipped with sight draft for 
the amount of its purchase price attached to the 
hill of lading, and the whole assigned to a bank, 
which the purchaser, who ordered the car, pays, 
and with which it completes the transaction, the 
hank becomes a co-warrantor with the manu¬ 
facturer in respect of all warranties relating to 
the car. 

Berry Automobiles, Section 1413. 

Mobile Auto Co. vs. Sturges & Co., 107 Miss. 

848. 

Without further argument on this point, it is at once 
apparent that the law undoubtedly supports the charge 
by the learned trial justice. 

2. Admission of Testimony as to Defects Alleged to 
Have Been Made Good, and as to Which All 
Warranties Were Performed. 

Alleged Defects After the 90-Day Period. 

These two matters are considered together in appel¬ 
lant’s brief, and so therefore will be treated together. 
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The bulk of the testimony concerned defects which 
existed prior to and at the time the car was returned to 
the appellant in June, which was within the ninety-day 
period. 

Testimony was admitted as to the trouble with the 
front wheel during the tour to New York in July, and 
as to the breaking of certain parts at Gaithersburg in 
August, which are the only new matters introduced in 
evidence, after the expiration of the 90-day period. As 
to both of these matters evidence was introduced by 
several mechanics, as appears from the record, from 
which the jury might have found that these defects 
existed during the 90-day period, and became appar¬ 
ent after the expiration of the 90-day period, which 
would render them properly admissible. 

Such evidence would also be admissible under the 
implied warranty that the automobile was reasonably 
fit for normal use and service as an automobile, which 
question will hereafter be discussed. 

It would have been improper for the Court to have 
struck from the record testimony as to defects which 
are claimed to have been made good, as appellee’s tes¬ 
timony throughout the whole record shows clearly that 
the defects were never made good, and although this 
was denied by the appellant, a clear issue of fact was 
presented for the determination of the jury, and it is, 
of course unnecessarv to cite any authorities for the 
proposition that this Court will not disturb a finding 
on a question of fact, it having been shown that these 
facts were properly admitted in evidence. 

3. Objection to Admission of Telegram of May 31,1921. 

Appellant contends that this telegram was improp¬ 
erly admitted because it was a self-serving declaration. 
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Attention is invited to page 25 of the record, where the 
Court stated to counsel for appellant as follows: 

“When the letter from the Lexington Motor 
Company was offered in evidence you objected to 
it, and you subsequently withdrew your objection 
I assume so you might cross-examine on the letter 
to which that was a reply. That being so, I think 
it proper to show that he brought to the attention 
of the Lexington Motor Co. the matter of this car 
or its defects.” 

Attention is invited to the fact that correspondence 
between appellee and the Lexington Motor Co. was 
introduced on behalf of both parties. At page 14 of 
the record, it is shown that counsel for appellee read 
in evidence a letter from the Lexington Motor Co. to 
the appellee, on which the appellee was cross-exam¬ 
ined, and on pages 15 and 16 of the record, it is shown 
that letter of May 10, 1921, from the appellee to the 
Lexington Motor Co. was introduced on behalf of the 
appellant, on which the appellee was cross-examined, 
and on pages 18 and 19 of the record, it is shown that 
letter of May 18, 1921, to the Lexington Motor Co. 
from the appellee was introduced in evidence on behalf 
of the appellant, on which appellee was cross-examined, 
and on page 22 of the record it is shown that letter of 
June 16, 1921, to the Lexington Motor Co. from appel¬ 
lee was introduced in evidence by appellant, on which 
appellee was cross-examined. 

It is, therefore, readily apparent that appellant is 
in no position to object to the telegram of May 31, 
1921, on the ground that it contained a self-serving 
declaration when appellant himself has introduced the 
several lengthy letters referred to for his own pur¬ 
poses. 

If there was any error in the introduction of any of 


12 


this correspondence, the responsibility for same must 
be assumed by the appellant, as he introduced the bulk 
of the correspondence, which contained much more 
damaging matter to the interest of his client, than the 
telegram of which he now complains, and which was a 
small link in the chain of correspondence. 

“Where counsel has withdrawn his objection in 
the trial court to admissions of testimony he can¬ 
not be heard to urge it in the appellate court, and 
no reversible error can be predicated upon the ad¬ 
mission of the testimony.” 

Pillow vs. Shields, 46 Appeals, D. C., 487. 

4. Overruling Appellant’s Motion to Direct a Verdict 

for Appellant on Each Count of the Declaration. 

The first count of the declaration is based on the 
failure of the appellant to give satisfactory demon¬ 
stration of the automobile in accordance with its un¬ 
dertaking in the contract. 

Although it is true that appellee expressed, in his 
letter of May 10, 1921, satisfaction with the car after 
running it approximately 2,400 miles, it was shown 
that (R. 18) his statements as to the motor being 
“wonderful,” was not correct, that while he believed 
at the time he made the statements contained in this 
letter they were correct, the future developments 
proved that they were not, and it is shown in appellee’s 
letter to the Lexington Motor Co., of June 16, 1921, 
that what he had regarded in his previous letters as 
minor problems had developed to be major ones. 

The record does not disclose that there had been any 
attempt by the appellant to give any demonstration of 
the automobile until the one during the latter part 




13 


of June, which proved to be an ignoble failure as dis¬ 
closed by the record. (R. 13, 19, 20, 27, 29, 30, 33.) 

The appellee employed an attorney to endeavor to 
settle his controversy with appellant about the car, the 
facts in regard to which are shown in appellee’s cross- 
examination on pages 19, 20, and 21, of the record and 
pages 29-32, of the record, being witness Hegarty’s 
testimony, from which it appears that appellant 
undertook to put the car in good mechanical condition, 
and on or about the 25th or 28th of June, as shown 
at page 13, of the record, the appellant had a factory 
man go over the car, who desired to give a demonstra¬ 
tion to show that the car was in good running con¬ 
dition, said demonstration being given on or about the 
25th or 28th of June, and was unsatisfactory; that the 
car was again taken back to the shop, and representa¬ 
tion having been made to Mr. Hegartv that it had 
undergone mechanical adjustment and was in good 
condition, it was accepted by Hegarty as attorney for 
the appellee, subject to this understanding; that 
Hegarty accepted the car for a further demonstration, 
and only on the same conditions under which it was 
originally sold and delivered to appellee (R. 32), and 
appellee immediately found out that all of the troubles 
which had previously developed still existed (R. 13). 

As to whether or not appellant ever gave a satisfac¬ 
tory demonstration of the car, particularly in view of 
the fact that it was in the shop seventy of the first 
ninety days, and of the testimony to which attention 
has just been called, was certainly a question of fact 
and proper for submission to the jury, and there was 
sufficient legal evidence to warrant the jury’s verdict 
upon the first count of the declaration. 
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As to the second count, the question of variance, and 
also the contention that the warranty sued on was not 
that of the appellant, has already been fully discussed 
under the proposition that “Appellant is bound to 
appellee by the provision of the Standard Warranty” 
on pages 4 to 9 of this brief. 

Appellant’s argument on the third count of the 
declaration is without foundation in reason or in law. 
Whether appellee had a lawful right to return this car 
to appellant or not, appellant could certainly not le¬ 
gally refuse to permit appellee to take away from the 
car that which was legally his, and it is considered 
unnecessary to argue that appellee was entitled to a 
verdict under the evidence in support of the third 
count of the declaration. 

The fourth count of plaintiff’s declaration consisted 
of the common counts, under which the Court granted 
plaintiff’s instruction No. 5, regarding which counsel 
contends that there could not be any implied warranty, 
in view of the express warranty, and which point is 
apparently the only one deemed sufficiently important 
by appellant to warrant the quotation of cases. 

A careful examination of the law reveals that ap¬ 
pellant’s position on this point is not sustained. 

The cases cited in appellant’s brief fall under the 
general rule as stated in the note in 33 L. R. A. (N. S.) 
501, that an express warranty in a contract for sale 
of an article excludes the idea of an implied warranty, 
but as to the cases cited in support of this general 
rule in the note on page 502, it is said 

“Of the foregoing cases it may be said that 
the doctrine was not applied as broadly 
as stated. While the doctrine was asserted in gen- 



15 


eral terms, it was not specifically applied, or, if 
applie d, it was when t he implied warranty sought 
to be relied upon related to"Tlie same'rfiatter hs 
the express warranty, and would ordinarily mefge 
therein. While these cases do not admit any ex¬ 
ception to the general rule therein stated, they 
do not, on the other hand, deny that there are 
exceptions thereto. 

“In other jurisdictions it has apparently been 
recognized that an implied warranty may exist 
although the contract of sale contains an express 
warranty, if the, e xpress warranty refers to a 
^different subject, or is of a differeuTiiatUie than 
Hie implied warranty, although the ,rule is also 
asserted that an express warranty excludes an 
implied warranty relating to the same subject* or 
of the same general nature,” 

DeWitt vs. Berry, 134 U. S., 306, and numerous 
other cases cited on page 503, 33 L. R. A. 
(N. S.). 


It is said, in the note in 33 L. R. A. (N. S.) page 511, 


“A very similar exception to the general rule to 
those already considered, but which is stated in a 
somewhat different form, is the rule that an im¬ 
plied wari’fliitv whq|ly inrfepp 
contemplated By the express 
THeTehy excluded, altftOttgh both warranties relate 
to the same general subject.” 
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Aultman vs. Hunter, 82 Mo. App. 632. 
International Paving Co. vs. Smith, 17 Mo. App. 
264. 


Boulware vs. Victor Auto Mfg. Co., 152 Mo. 
App. 567. 

Alvin Fruit & Truck Ass. vs. Hartman, 146 
Mo. App. 155. 

Bucy vs. Pitts Agricultural Works, 89 Iowa, 
464. 
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Crankshaw vs. Schweizer Mfg. Co., 1 Ga. App. 
363. 

Hawley Down Draft Furnace Co. vs. Van 
Winkle, 4 Ga. App. 85. 

In the case of International Harvester Co. vs. Bean, 
159 Kentucky, 842, the warranty contained in the order 
for an auto-wagon was that the auto was of good ma¬ 
terials, and agreed to replace defective parts, and con¬ 
cluded, 

“This express warranty excludes all implied 
warranties, and no agent has authority to change 
or modify it, or to change, modify or vary in any 
manner any of the terms or conditions of this con- 
tract of purchase or sale.’’ 

The Court said: 

“In the case under consideration, this stipula¬ 
tion was contained in a printed form of order 
blank or contract used by appellant company. 
The language of the stipulation is extremely tech¬ 
nical—‘This express warranty excludes all im¬ 
plied warranties’; its meaning is clear to but few 
persons. The writing in which such stipulation 
appears directs appellant company to furnish to 
appellee an auto-vehicle, a class of machinery 
concerning which appellee was indisputably igno¬ 
rant; and the particular style or pattern of auto¬ 
vehicle ordered was that selected and recommend¬ 
ed bv the comoanv’s agent * * * Under 

these circumstances, the court will not sav that the 
stipulation against implied warranties was fairly 
procured to be included in the contract of sale. To 
hold that it was so included, would be to give life 
to the letter of the contract, and render inanimate 
the spirit thereof.” 
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In the case of Loxterkamp vs. Lininger Implement 
Co., 147 Iowa, 29, there was involved the purchase of 
a farm implement by a retailer from a wholesaler, who 
was not the manufacturer, there being a provision in 
the contract that it was subject to the warranties pub¬ 
lished in factory catalogs. The catalog stated the im¬ 
plement was strong, simple and mechanically right, 

would do its work well and was well built in everv 

* 

detail. 

The court held the provision in the contract limiting 
the warranty to the one published in factory catalogs 
does not supersede the implied warranty on the part 
of the dealer that the implement would perform the 
work for which it was intended. 

It was also urged that the printed warranty was not 
the warranty of the defendant, but that of the factory 
which made the machine, which was not a party to the 
sale, nor a party in the action. The court said: 

“This defense appears to us to be untenable. 
To give the clause referred to any reasonable con¬ 
struction or effect as an express warranty by any 
person would require us to say that the appellant 
thereby adopted as its own warranty the repre¬ 
sentations, if any, found in the publications of 
the manufacturer. It could not reasonably be said 
that the appellee was buying upon a warranty to 
him by the Richardson Manufacturing Co., for that 
company was a stranger to the transaction. If 
there be any warranty expressed in the writing, 
it must be that of the appellant, who alone was 
filling the order. 

“But defendant denies that the language con¬ 
stituted an express warranty on its part, and 
having succeeded in inducing the trial court to so 
hold, it cannot be permitted in this court to escape 
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liability on the ground that its implied warranty 
has been merged in an express warranty which it 
never gave. Moreover, even if it should be held 
that this writing contains an express warranty, we 
are not prepared to say that it is such as excludes 
the idea of an implied warranty.” 

In Berry Automobiles, third edition, Section 1411, 
it is stated: 

“Where the implied warranty of fitness is 
wholly independent of the matter contemplated by 
the express warranty, both may stand. This rule 
is specially applicable to sales made by manufac¬ 
turers to dealers where the express warranty re¬ 
lates only to some particular quality.” 

Hart-Kraft Manufacturing Co. vs. Indianapolis 
Motor Car Company, 183 Indiana, 311 (1915). 

“The two may stand together when not incon¬ 
sistent. To exclude an implied warranty the ex¬ 
press warranty must be of such a character as to 
make it apparent that the express warranty con¬ 
tained all the obligations assumed by the warran¬ 
tor.” 

Boulware vs. Victor Auto Mfg. Co., 152 Mo. 
App. 561 (1911). 

“A mere guaranty to replace defective parts for 
a stipulated period of time does not necessarily 
exclude an implied warranty.” 

Hart-Kraft Co. (supra). 

In the Hart-Kraft case the contract was between the 
manufacturer and dealer and the guarantee was as 
follows: 

“We guarantee all parts of our power wagon, 
except rubber tires, for a period of one year fol- 
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lowing the date of shipment, against inherent de¬ 
fects and breakages of defective materials and will 
replace free of cost f. o. b. factory, broken parts 
if defects are shown; defective or broken parts 
to be returned to factory, charges prepaid.” 

The court said: 

“The principal question in controversy depends 
on whether there was a warranty that the power 
wagons were reasonably suitable for the purpose 
for which they were purchased, and if so, whether 
a broach thereof has been properly pleaded. Ex¬ 
pert evidence was admitted which shows that the 
design of the wagons was so faulty as to preclude 
their successful operation as commercial wagons. 
Appellant contends (1) that there is in the con¬ 
tract no express warranty that will cover the 
fitness of the machines for the purpose intended 
and (2) that where, as here, there exists an ex¬ 
press warranty, an implied one of fitness is ex¬ 
cluded. 

“On a sale of machinery by a manufacturer to 
a dealer, there is usually implied a warranty that 
the machine is reasonably adapted to the purpose 
for which it was purchased. 

Boland vs. Miller, 99 Ind. 387. 

“We are of the opinion, however, that the terms 
of the express guaranty do not cover the question 
of fitness of the wagons for the intended use, and 
the serious question arises whether the express 
warranty contained in the written guaranty ex¬ 
cludes implied ones, on the theory that it must be 
presumed that the parties intended to exclude all 

warranties not included in the written contract 
* * # 

“In recent years many courts have held that 
where the implied warranty of fitness is wholly in- 
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dependent of the matter contemplated by the ex¬ 
press one, both warranties may exist, and this rule 
is specially applicable to sales made by manufac¬ 
turers to retailers where the express warranty 
relates only to some particular quality. 

Loxterkamp vs. Lininger Implement Co. (1910) 
147 Iowa, 29. 

Main vs. Dearing (1905), 73 Ark., 470. 

Bucy vs. Pitts Agricultural Works (1893) 89 
Iowa, 464. 

Elgin Jewelry Co. vs. Estes & Dozier (1905) 
122 Ga. 807. 

Aultman, Miller & Co. vs. Hunter, 82 Mo. App. 
632. 

Boulware vs. Victor Auto Mfg. Co. (1911) 152 
Mo. App. 567. 

George E. Pew Co. vs. Karlev (1912) 154 Iowa, 
559. 

Hansmann vs. Pollard (1911), 113 Minn. 429. 

“We are of the opinion that the implied war¬ 
ranty of fitness was not excluded by the terms of 
the written contract, and that a breach of such 
warranty is sufficiently pleaded.” 

Domestic Block Coal Co. vs. DeArmey (1919) 
179 Indiana, 592. 

In the case of Boulware vs. Manufacturing Co., 152 
Mo. App. 567, the guaranty was that seller’s automo¬ 
biles are “thoroughly tested before leaving the factory 
and warranted to be in perfect running order when 
shipped, but should any imperfection appear in ma¬ 
terial or workmanship within a period of one year from 
date of shipment, we will repair or replace parts free 
of charge, at our factory, such parts to be returned 
charges prepaid.” 
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The testimony was that plaintiff undertook to run 
the machine and that it was an absolute failure. 

It was contended the express warranty excluded any 
other implied warranty. The Court held an express 
warranty and an implied warranty may exist together 
when not inconsistent. 

Miller & Co. vs. Hunter, 82 Mo. App. 632. 

and said : 

“Anyone manufacturing and selling a machine 
is held in law to warrant that the machine is rea¬ 
sonably fit for the ordinary purposes for which 
such a machine is put upon the market and sold, 
so that if this purported guarantee on the part 
of the defendant had been entirely omitted, and 
plaintiff had ordered the machine without any 
warranty at all, the defendant would have been 
bound, when sending him the machine, to send one 
that was in ‘perfect running order when 
shipped.’ ” 

It was held the implied warranty bound the de¬ 
fendant. 

In the case of Chcckrower Co. vs. Bradley, 105 Iowa, 
537, which was a suit for damages for breach of war¬ 
ranty by way of counter claim, the contract warranted 
the machines to be well made and finished, and under¬ 
took to replace defective parts. 

The evidence showed the machines w T ere not fit for 
the purpose intended, and the Court held that such a 
warranty was implied, and not excluded by the writ¬ 
ten warranty. 

This case has been cited in the following cases : 
Burnett vs. Hensley, 118 Iowa, 578, 741. 

Carriage Co. vs. Smith, 123 Iowa, 558. 
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Loxterkamp vs. Lininger Implement Co., 147 Iowa, 
33-34; 33 L. R. A. (N. S.) 507-509. 

Am. P. P. Co. vs. Am. P. A. Co., 172 Iowa, 155, 
156, 158, 159. 

Rhynas vs. Keck, 179 Iowa, 425. 

A close examination of the cases cited, show that 
while it is the general rule, as stated in the case of 
Dewitt vs. Berry, 134 U. S. 306, that an express war¬ 
ranty in a contract excludes the idea of an implied 
warranty, yet there may be an implied warranty as to 
a matter not covered in the express warranty, which 
distinction is clearly pointed out in the charge of the 
learned trial justice as shown on pages 51 and 52 of 
the record, and it will be borne in mind that the ex¬ 
press warranty in this case is limited to making good 
defective parts, which is an entirely separate and dis¬ 
tinct matter from the question of fitness of the auto¬ 
mobile as such. 

While the warranty purports to be one of quality as 
to defects in material and workmanship it is qualified 
as aforesaid, which presents an entirely different 
proposition from a warranty of fitness. 

Appellant contends that as the warranty expressly 
provides that it is in lieu of all other warranties, obli¬ 
gations and liabilities, there could be no implied war- 

rantv. 

* 

In the case of Bagiev vs. General Fire Extinguisher 
Co., 150 Federal, 284, decided in 1906, a provision was 
contained in the proposal that “it is explicitly under¬ 
stood and agreed that no obligations other than herein 
set forth and made a part of this proposal and ac¬ 
ceptance shall be binding upon either party.” 
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This provision was contained as a part of the pro¬ 
posal, and appeared on the face of the contract, and 
was signed by the defendant, and accepted by the 
plaintiff. Thus it became a direct and mutually under¬ 
stood obligation, over the signatures of the parties, 
which distinguishes this case from that of 

International Harvester Co. vs. Bean, supra. 
where it is held that such a provision was not binding 
under the circumstances in that case, nor should it be 
in this case for the reasons there given. 

‘‘It has been held that an implied warranty may 
exist, although the machine was sold under an 
express warranty, and that, too, when the con¬ 
tract of warranty stipulated that it excluded all 
implied warranties * * *” 

Berry Automobiles, Section 1412-1413. 

International Harvester Co. vs. Bean, 159 Ky. 

842 (see page 16 of this brief). 

It is contended by appellant that the record shows 
appellant was not a manufacturer, but merely a dealer, 
and that there is no implied warranty of quality in a 
sale by a dealer. 

Attention is invited to the Courts charge on this 
point (R. 50-51), which throws light upon the conten¬ 
tion, and true nature of the evidence, which is set out 
on page 8 of this brief in connection with paragraph 
B of appellant’s first proposition that “Appellant is 
bound to appellee by the provision of the standard 
warranty’’; also to the authorities cited therein which 
are to the same point, namely, 24 Ruling Case Law, 
page 158; Loxterkamp vs. Lininger Implement Co., 
147 Iowa, 39, Berry Automobiles, Section 1413, Mobile 
Auto Co. vs. Sturges & Co., 107 Miss., 848. 
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Also see Osborne vs. Josselyn, 92 Minn. 266, cited 
in the note, 22 A. L. R. at page 133, holding that the 
warranty from the manufacturer to the dealer gave a 
right of action by the purchaser against the dealer for 
breach thereof. 

The evidence in this case is such that by reason of 
the contract which the appellant has entered into, be¬ 
ing his own personal engagement, and one as to which 
the Lexington Motor Co. was in no way connected with 
the appellee, either directly or indirectly, the appellant 
is placed, for the purposes of the case, in exactly the 
same status as the manufacturer would be, as pointed 
out in the Court’s charge, and therefore if the law does 
impose any distinction between the liability of a dealer 
and a manufacturer, that distinction would not be 
applicable to this case. 

It is urged, however, that it is not the law that such 
a distinction exists, or, if it does, yet under such cir¬ 
cumstances as are in this case, regarding the method 
of making the contract, the dealer is considered to 
have the same liability as that of the manufacturer. 

As already shown in this brief in the case of Loxter- 
kamp vs. Lininger Implement Co., supra , where the 
wholesaler sold to the retailer with a provision in the 
contract that the sale was subject to the warranties 
published in the factory catalog, it was contended that 
the warranty was not the warranty of the defendant 
(the dealer) but that of the manufacturer, and on this 
point the Court said: 

“This defense appears to us to be untenable. 
To give the clause referred to any reasonable con¬ 
struction or effect as an express warranty by any 
person would require us to say that the appellant 
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thereby adopted as its own warranty the represen¬ 
tations, if any, found in the publication of the man¬ 
ufacturer. It could not reasonably be said that the 
appellee was buying upon a warranty to him by 
the Richardson Manufacturing Co., for that com¬ 
pany was a stranger to the transaction. If there 
be any warranty expressed in the writing, it must 
be that of the appellant, who alone was filling the 
order.” 

Inasmuch as it is thus shown that the obligation of 
the appellant in this case is the same as though he were 
a manufacturer, and is to be to all intents and pur¬ 
posed treated as a manufacturer, the case of Seitz vs. 
Brewer’s Refrigerating Co. and other cases cited on 
page 15 of appellant’s brief, are not in point, even if 
it can be shown that they sustain the point for which 
they are cited. 

An examination of the case of Seitz vs. Brewer’s 
Refrigerating Co., however, discloses that the case in¬ 
volves only the question of a contract between a con¬ 
sumer and the manufacturer, and the status of the 
dealer is not touched upon. 

Attention is invited to an examination of Section 
459, Volume 24, Ruling Case Law, pages 187-189, where 
it is stated that a warranty that a chattel is fit for a 
particular use is ordinarily implied, when it is sold for 
such a use, under the circumstances enumerated in the 
section referred to, and it is further stated that these 
principles are carried in effect into the English Sale of 
Goods Act, Section 14, and the similar acts enacted in 
some jurisdictions in this country, and that there is an 
implied warranty that the goods shall be reasonably 
fit for the purpose sold, whether the seller be the man¬ 
ufacturer or not. 
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Appellant contends that the Court should have 
granted his motion to direct a verdict because there 
was no evidence from which damages could be ascer¬ 
tained. 

An examination of the record shows that this is not 
one of the grounds for appellant’s motion, and he 
surely cannot complain because the Court failed to 
comply with a request which he never made. This 
point is touched upon for the first time in appellant’s 
brief, was not made the basis of a motion at the trial, 
and does not appear in the record, and will not be en¬ 
tertained in this Court at this time, it being an attempt 
to introduce an entirely new matter in the appeal and 
one which does not appear in the record. 

In noting his exceptions to the Court’s charge (R. 
52-53), appellant made no objection or took no excep¬ 
tion thereto relative to the matter of damages, nor the 
absence of any evidence to support the charge of the 
Court on this point. 


Emig vs. Baker, 44 Appeals, D. C., 306; 

Pittsburgh Construction Co. vs. Gannon, 46 Ap¬ 
peals, 1). C., 131; 

Tyrrell vs. District of Columbia, 243 U. S. 1; 

Pillow vs. Shields, 46 Appeals, D. C., 487; 

Washington Railwav & Electric Co. vs. New- 
man, 41 Appeals, D. C., 439; 

Utilities Co. vs. Wadley, 44 Appeals, D. C., 176. 

Appellant also contends that the verdict of $1,800.00 
is inconsistent with the testimony, stating that no 
proof was offered as to the difference in the value of 
the automobile, as warranted, and as he claimed it 
actually was. 
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The case of White Auto Co. vs. Dorsey, 119 Mary¬ 
land, 251, quoted by appellant, gives the purchaser, 
upon the breach of a warranty, an option to return the 
article within a reasonable time and recover on the 
common counts in assumpsit, or retain it and sue for 
damages. This is a statement of the general law on 
the subject, and in this case appellee has elected to re¬ 
turn the automobile, and sue for the return of his pur¬ 
chase price. 

The record discloses that there was testimony of 
some use of the automobile by the appellee, and also 
the fact that it was returned to and remained in the 
possession of the appellant. The jury, therefore, as 
reasonable men, could very well determine the value 
of the use of the automobile to the appellee, and the 
value of the automobile to the appellant on its return 
to him, upon consideration of which facts the verdict of 
$1,800 is fully justified. 

This Court has already expressed itself to the effect 
that a jury may draw from facts found such inferences 
as are logically deducible. 

Potomac Electric Power Co. vs. Hemler, 47 Ap¬ 
peals, D. C., 34 (at page 40), also citing 

Looney vs. Metropolitan R. Co. 200 U. S., 480; 

Washington & Rockville R. Co. vs. LaFourcade, 
48 Appeals, D. C., 364. 

It would have manifestly been improper for appellee 
to have offered evidence of the difference in value of 
the automobile between the price paid for it and the 
actual value thereof, inasmuch as he did not retain the 
automobile. 

Appellant attempts to distinguish this case from 
that of International Harvester Co. vs. Bean,* 159 Ken- 
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tueky, 842, already cited on page 16 of this brief, but 
it is submitted that the principle of law is exactly the 
same, and there is no reason to assume that the fine 
distinctions claimed by appellant change the principle 
involved, as it is shown in the case of Loxterkamp vs. 
Lininger Implement Co., supra, and in the numerous 
other cases cited in this brief, that the test is whether 
or not the machine is reasonablv fit for normal use and 
service in the purpose for which it was intended, and 
in the case at bar, this automobile was no more reason¬ 
ably fit for normal use and service as such, than in the 
case of the International Harvester Co. vs. Bean, the 
auto-wagon was reasonably fit for normal use and 
service as an auto-wagon, under the circumstances 
under which it was sold. 

Appellant contends that, with reference to the mo¬ 
tion to direct, the testimony showed that all matters of 
difference were compromised and setled (Appellant’s 
brief, page 16), and in this connection attention is in¬ 
vited to appellant’s motion to direct a verdict upon 
the first count of the declaration because the evidence 
was insufficient to support the claim of lack of satis¬ 
factory demonstration (R. 43), which is an entirely dif¬ 
ferent ground from that stated in appellant’s brief. 
Evidence in the case on the question of satisfactory 
demonstration has alreadv been referred to in detail 
on pages 2-3 and 12-13 of this brief, and the argument 
on these facts will not he repeated here. 

It is thus apparent that appellant’s statement on 
page 16 of his brief, relative to refusal to grant his 
motion to direct is inaccurate, inasmuch as the motion 
to direct was not based on the ground stated. 
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DISCUSSION OF THE INSTRUCTIONS. 

Plaintiff's Instructions. 

Plaintiff's instruction No. 1 was on the question of 
satisfactory demonstration, and it is unnecessary to 
again repeat the volume of evidence in the case, which 
raised a sharp issue of fact as to whether the appellant 
ever complied with its condition of giving a satisfac¬ 
tory demonstration, which question was purely one 
for the jury, and the verdict of the jury, in view of the 
evidence would be fully justified on the first count of 
the declaration. 

Plaintiff's instruction No. 2 is based upon the alle¬ 
gations of the declaration as to the breach of the ex¬ 
press warranty, and the law relating to the question 
of variance has been considered and discussed in para¬ 
graph A under the first general heading of appellant’s 
contentions on pages 4 to 7 of this brief and the verdict 
of the jury, in view of the evidence would be fully justi¬ 
fied on the second count of the declaration. 

Plaintiff’s instruction No. 3 only differs from in¬ 
struction No. 2, in that the jury was told that if defects 
developed after the expiration of the ninety-day 
period, which were found to be the result of a defective 
condition existing at the time of delivery, or develop¬ 
ing within ninety days thereafter, but becoming ap¬ 
parent after the expiration of the ninety-day period, 
their verdict should be for the plaintiff. 

On the question of variance, the same reference is 
made as in the discussion on plaintiff’s instruction No. 
2, and on the question of the defects referred to, it will 
be recalled that the testimony developed that the 
greater part of the defects existed from the time of 
the purchase of the car, and the only defects com¬ 
plained of after the expiration of the ninety-day period 
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were the breakages on the New York trip, and at 
Gaithersburg, Maryland, which matters are so slight 
in comparison to the defects existing and becoming ap¬ 
parent during the ninety-day period, that if there 
should be considered any error, it is so slight as to be 
unprejudical to the appellant, under the second count 
of the declaration, but in any event the evidence was 
admissible under the fourth count of the declaration. 

On the question of reference to a compromise, it was 
the contention of the appellee throughout that there 
had been no compromise, and appellee was not under 
any legal obligations to request an instruction on this 
point. 

Plaintiff’s instruction No. 4 relates to the articles of 
personal property belonging to appellee which were 
left in the automobile when it was returned to appel¬ 
lant, and his legal right to the surrender of same upon 
demand, is too elemental to justify further discussion. 

Plaintiff’s instruction No. 5 is on the question of the 
implied warranty, which was submitted to the jury 
under the fourth count of the declaration, consisting of 
the common counts. 

The common counts are sufficient to justify recovery 
under an implied warranty. 

White vs. Dorsey, 119 Maryland, 251. 

The right of the appellee to recover for breach of an 
implied warranty, despite the express warranty, has 
been fully discussed, and the law fully quoted, in con¬ 
nection with the argument directed to appellant’s con¬ 
tention regarding the rulings of the Trial Judge con¬ 
cerning the fourth count, and in his charge to the jury 
upon that court, on pages 14 to 23 of this brief. The 
case of Dewitt vs. Berry relied upon in this connection 
by appellant, while appearing in principle to follow 
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the general rule that there can be no implied warranty 
when an express one has been made, is not in conflict 
with the principle now invoked, nor with the other re¬ 
cent decisions cited on this point in this brief. 

In the Dewitt vs. Berry case, a quantity of japan and 
varnish was agreed to be delivered, ‘ i these goods to 
be exactly the same quality as we make for the Dewitt 
Wire Cloth Co. of New York, and as per sample barrels 
delivered.’’ The evidence did not show that the goods 
were not as per sample, nor that they were not of the 
same quality as those made for the Dewitt Wire Cloth 
Co. It would be improper to enforce an implied war¬ 
ranty in that case, as it would be a violation of the gen¬ 
eral rule alreadv stated. 

It has already been pointed out on page 22 of this 
brief that the distinction is as to whether or not the 
express warranty and the implied warranty touch 
upon the same subject. In the case at bar the express 
warranty was qualified to replace defective parts, 
which has no concern whatever with the question as to 
whether the automobile was reasonably fit for service 
as such, and it is in cases of this nature that courts 
have permitted proof of an implied warranty despite 
the express warranty. 

Defendant’s Instructions. 

Defendant’s instructions Nos. 1, 3, 4 and 9 are per¬ 
emptory instructions, and were properly refused under 
the law and facts which have been generally and spe- 
cificallv discussed in this brief. 

All the items of defendant’s instruction No. 2, with 
the exception of Item A, were properly matters for 
consideration of the jury, and it was proper for the 
court to refuse to tell the jury that they could not con¬ 
sider segregated portions of the testimony which bore 
upon the issues of the case. 
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Defendant’s instruction No. 6 is said to be requested 
upon the question of accord and satisfaction, and as to 
the matters touched upon in this instruction, the Court 
charged the jury as follows: 

“At the outset, it is proper that I should ex¬ 
plain to you that the contract, on its face, and en¬ 
tirely aside from the matter of warranty, as to 
which I will in a moment address you, contained 
the condition that the car was to be subject to a 
satisfactory demonstration. That matter is em¬ 
braced in count one of the declaration, plaintiff 
contending that the car was delivered to him with¬ 
out a satisfactory demonstration, and that the car 
proved to be defective in material and workman¬ 
ship and mechanically unsound and imperfect. 
According to the testimony, there were two dem¬ 
onstrations following the delivery of the car, and 
following the last of these tests, a letter was writ¬ 
ten to defendant by plaintiff’s then attorney ac¬ 
cepting the car as satisfactory. Defendant claims 
that that ended the matter. Plaintiff, however, 
insists that the test was only apparenly satisfac¬ 
tory, and that the car thereafter proved to be no 
better than before. 

“As to this I advise you that it is for you to de¬ 
termine, under all the evidence in the case, includ¬ 
ing the letter of acceptance to which I have re¬ 
ferred, whether the condition of the contract ex¬ 
pressed in the words ‘subject to satisfactory dem¬ 
onstration’ was kept and performed by defend¬ 
ant; and if you lind that condition to have been 
kept and perio,rued by defendant, of course, that 
will end the matter as to all but count three.” 

It would have been improper to grant this instruc- 
in the language requested, as it assumes a state of facts 
which is not consistent with the evidence in the case. 
There was testimony as to the negotiation referred to, 
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regarding which it was shown that the car was ac¬ 
cepted under certain conditions, to wit, satisfactory 
demonstration as originally purchased, and that these 
conditions were not met. 

The Court’s charge on this point (Rec., p. 50), fully 
advised the jury as to the only legal effect which this 
transaction could have had, and had the jury been able 
to find that the car was satisfactory after being turned 
back to appellee, under the instruction of the Court, 
their verdict should have been for the appellant. 

This matter, however, has been already fully dis¬ 
cussed in this brief (pages 2 and 3 and 12 and 13). 

CONCLUSION. 

The verdict of the jury was for eighteen hundred 
($1,800.00) dollars without designating any particular 
count on which it was returned, and under the facts 
and law this verdict is sustainable under the theories 
set forth in each of the counts, that is, (1) failure to 
give satisfactory demonstration; (2) breach of the ex¬ 
press warranty; (3) refusal to surrender to appellee 
his personal property to the extent of the value there¬ 
of; and (4) breach of the implied warranty under the 
common counts. 

Appellant’s position is identical to that of the ap¬ 
pellant in the case of Loxterkamp vs. Lininger Imple¬ 
ment Co., supra , which involved the question of war¬ 
ranties on the purchase of a farm implement by a re¬ 
tailer from a dealer. In this case as in that, appellant 
contends that he is not bound by the express warranty, 
and there induced the trial court to so hold. In this 
case, as in the case quoted, he attempted to escape lia¬ 
bility on the ground that any implied warranty had 
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boon merged in an express warranty which he claims 
he never gave. 

A quotation from the Loxterkamp case already in 
the brief, is here repeated, because it bears so directly 
on this point. 

“But defendant denies that the language consti¬ 
tuted an express warranty on its part, and having 
succeeded in inducing the trial court to so bold, it 
cannot be permitted in this court to escape liabil¬ 
ity on the ground that its implied warranty has 
been merged in an express warranty which it 
never gave. Moreover, even if it should be held 
that this writing contains an express warranty, we 
are not prepared to say that it is such as excludes 
the idea of an implied warranty.’* 

There being no error in the rulings of the Court 
below, the judgment should be affirmed with costs. 

Respectfully submitted. 

Leon Pretzfelder, 
Ralph B. Fleharty, 
John A. Garrett. 



